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3$ HX$ Girective$ 423<13245$ of $ 42$ Mune$ 423<$ on$ preventive$ restructuring$ frameworks.$ on$ discharge$ of $ debt$ and$ disquali#cations.$ and$ on$
measures$to$increase$the$ef#ciency$of $procedures$concerning$restructuring.$insolvency$and$discharge$of $debt.$and$amending$Girective$*HX+$

423913354$*Girective$on$restructuring$and$insolvency+>$in$the$following$|Girective}0
4$ Whis$article$is$based$on$an$article$published$on$4<$Dpril$4242$in$LQGat$Ueport.$www0indat/report0de.$a$Jerman$journal$for$restructuring$and$

insolvency0

5$ Eoth$authors$are$independent$experts$in$the$Jerman$Pinistry$of $Mustice$and$for$Fonsumer$Srotection.$Eundesministerium$der$Mustiz$und$f�r$
Yerbraucherschutz$*EPMY+$hearings$on$the$implementation$of $the$Girective0$

6$ Whese$Hnglish$schemes$for$Jerman$companies$span$over$more$than$the$past$ten$years.$prominent$examples$were$e0g0$Dpcoa$or$Uodenstock0$

Ior$an$exhaustive$compilation$and$analysis$of $such$cases$see$Vax1Vwierczok$in$Il�ther1Padaus.$Vanierungsrecht.$p0$555$ff0
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Whe$ imminent$ |Jerman$ Vcheme}.$ driven$ by$ the$ |HX/
Girective$ on$ Lnsolvency$ and$ Uestructuring}.$ overlaps$
with$ an$ ongoing$ review$ of $ the$ Jerman$ debtor/in/
possession$insolvency$process$dubbed$|rescue$umbrella$
procedure}0$Zhilst$strong$industry$voices$advocate$for$
a$ swift$ and$ pragmatic$ implementation$ of $ the$ Girec/
tive}s$ preventive$ restructuring$ framework$ to$ manage$
the$ aftermath$ of $ FRYLG/3<.$ others$ would$ like$ to$ see$
*variations$ of+$ the$ |rescue$ umbrella}$ steering$ or$ even$
|hibernating}$ troubled$ Jerman$ companies$ through$
the$crisis0$Eoth$options$should$be$available$and$decided$
on$a$case/by/case$basis0$Whe$article$demonstrates$that$
the$Girective}s$ objectives=$ quick.$ effective$ and$ thereby$
cost/ef#cient.$ can$ be$ achieved$ by$ underpinning$ the$
|Jerman$Vcheme}s}$legal$framework$with$tailored.$suc/
cessive$restructuring$reviews.$building$into$a$modular$
system0$Whese$economic$reviews$match$the$Girective}s$
|milestones}.$likelihood$of $insolvency.$drafting$and$ne/
gotiation$of $the$restructuring$plan$and$the$prospects$of $
the$restructuring$plan$to$prevent$the$debtor}s$insolven/
cy>$the$latter$to$be$reviewed$by$the$court$without$delay$
when$ con#rming$ a$ voted$ plan.$ ideally$ based$ on$ the$
reviews$already$available0$Whe$authors$further$propose$
for$the$expert$providing$such$reviews$to$be$appointed$as$
SLIRU$to$best$achieve$the$Girective}s$objectives0$
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Jermany$ has$ always$ had$ a$ strong$ and$ successful$
pre/insolvency.$ out/of/court$ restructuring$ culture$
and$ practice0$Whe$Girective}s$ preventive$ restructuring$
framework.$once$ implemented$ in$Jermany.$will$build$
upon$and$draw$on$existing.$proven$restructuring$stand/
ards.$ that$have$evolved$over$the$past$47$years$during$
macroeconomic$challenges$such$as$Jerman$reuni#ca/
tion.$the$Qew$Hconomy$crisis.$the$422;$#nancial$crisis$
and$now$the$economic$aftermath$of $FRYLG/3<0

Kowever.$ Jerman$ restructurings$ can$ prematurely$
lead$ to$ formal$ insolvency$ proceedings$ for$ the$ lack$
of $ decisive$ statutory$ tools.$ i0e0$ *a+$ a$ moratorium$ *or$
instruments$to$defer$ individual$enforcements+$and$*b+$
a$ cram/down$ procedure$ where$ fair$ and$ equitable$ re/
structurings.$instead$of $formal$insolvency.$are$achieved$
even$when$not$ all$ stakeholders$unanimously$ support$
them0$Whe$ lack$ of $ a$ cram/down$ option$ led$ to$ highly$
publicised$ cases$ of $ Jerman$ companies$ restructuring$
under$Hnglish$Vchemes$of $Drrangement$in$the$Oondon$
Kigh$Fourt06$

95'Lq{k}{{qwv{'wv'|pm'qv|zwl}k|qwv'wn'i'�Omzuiv'
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Whe$ introduction$ of $ a$ |Jerman$ Vcheme}$ has$ long$
been$ requested$ *even$ before$ the$ HX$ Fommission}s$
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4236$ recommendation$ on$ preventive$ restructuring$
or$ the$ Fommission}s$ subsequent$ Fapital$ Parkest$Xn/
ion$ Dction$ Slan$ of $ 4237+$ by$ Jerman$ restructuring$
professionals$ and$ has$ also$ been$ under$ discussion$ on$
Jovernment$ level.7$ prompted$ by$ the$ abovementioned$
Hnglish$ schemes$ for$ Jerman$ companies0$ Kowever.$ in$
4234.$when$the$last$major$Jerman$insolvency$reform$
dubbed$|HVXJ}$came$into$force.$the$legislator$introduced$
not$ a$ scheme/type$ procedure$ but$ what$ was$ dubbed$
|rescue$ umbrella$ procedure}.$ Vchutzschirmverfahren.$
a$ variation$ of $ debtor/in/possession.$ Higenverwaltung.$
i0e0$a$formal$insolvency$process0$Whe$|rescue$umbrella}$
incentivises$ the$ submission$ of $ a$ restructuring$ plan$
within$a$statutory$time$frame$of $5$months$and$can$only$
be$ commenced$ at$ the$ request$ of $ the$ debtor$who$ can$
choose$ the$of#ce/holder$ *with$mere$ supervisory$pow/
ers$for$the$of#ce/holder+0$Whe$|rescue$umbrella}$requires$
the$debtor$to$present$a$restructuring$expert}s$report$to$
the$court$con#rming$that$the$company$is$*a+$still$able$to$
pay$its$liabilities$as$and$when$due$but$is$either$balance$
sheet$insolvent$or$threatened$with$imminent$insolven/
cy>$and$*b+$that$the$intended$rescue$does$not$manifestly$
lack$ prospects$ of $ success.$ Vec0$ 492b$ para0$ 3$ subs0$ 5$
Lnsolvency$ Fode$ *Lnsolvenzordnung.$ LnsR+0$ |Uescue$
umbrellas}$have$seen$considerable$use$since$the$onset$
of $ the$ FRYLG/3<$ crisis.$ especially$ in$ the$ hospitality.$
tourism$and$retail$sectors0$Yoices$in$the$insolvency$and$
restructuring$practice.$mostly$insolvency$practitioners$
and$academics$would$now$like$to$see$*variations$of+$the$
Vec0$492b$LnsR$rescue$umbrella$being$used$for$steering$
or$ even$ |hibernating}8$ troubled$ Jerman$ companies$
through$the$worst$of $the$FRYLG/3<$crisis0$Rne$of $many$
ancillary$ suggestions$ would$ be$ to$ increase$ the$ maxi/
mum$period$of $insolvency$salaries$and$wages$funding$
from$currently$5$months$to$8$months09$Lt$will$have$to$be$
seen$whether$the$ongoing$law$reform$discussions$will$
lead$ to$a$ short/1medium/term$|renaissance}$of $ rescue$
umbrella$ procedures$ or$ whether$ Jerman$ profession/
als$will$also$want$ to$restructure$ through$a$ lean.$new$
preventive$procedure$as$soon$as$possible0$Ldeally.$both$
options$ should$ be$ available.with$ stakeholders$ taking$
decisions$on$a$case/by/case$basis0$

7$ Vee$e0g0$the$422;$conference$held$jointly$by$the$Pinistry$of $Hconomics.$Eundeswirtschaftsministerium.$and$the$Iederal$Pinistry$of $Mustice$

and$Fonsumer$Srotection.$EPMY=$|Vanierung$im$Yorfeld$von$Lnsolvenzverfahren}0$Ior$summaries$of $the$conference$talks$see=$Saulus$et$al0.$
Vanierung$im$Yorfeld$von$Lnsolvenzverfahren$�$Yortr�ge$der$gemeinsamen$Wagung$des$EPZi$und$des$EPM$/.$ZP$4232.$35590

8$ Vee$ e0g0$ |Gie$ Mungen$ Xnternehmer}1|Pittelstands/$ und$ Zirtschaftsunion$ *PLW+}.$ https=11www0junge/unternehmer0eu1#leadmin1junge/

unternehmer1kommunikation1pressemitteilungen1422832`Iorderungen`Lnsolvenzrecht0pdf.$PLW$equally$advocates$ for$a$swift$preventive$
restructuring$framework$implementation0$Whe$term1concept$ |Kibernation}$ for$*small+$businesses$was$coined$in$a$Fonference$on$Huropean$
Uestructuring$and$Lnsolvency$Oaw$*FHULO+$executive$statement$of $42$Parch$4242.$https=11www0ceril0eu1news1ceril/statement/4242/30

9$ Vee$e0g0$statement$of $|Jravenbrucher$Nreis}.$an$association$of $leading$insolvency$practitioners.$www0gravenbrucher/kreis0de142421251451
gravenbrucher/kreis/nimmt/stellung/zum/gesetzentwurf/zur/abmilderung/der/folgen/der/covid/3</pandemie10

;$ www0bmjv0de1VharedGocs1Drtikel1GH1423;132323;`Eericht`HVXJ0html>jsessionid@E;I75G9H6D82E3IFHE;978G2EGG;7H6804 $̀

cid5560
<$ Dmendment$to$the$Eankruptcy$Dct$to$make$provision$for$court$con#rmation$of $private$plans$*Dct$on$the$Fon#rmation$of $Srivate$Slans+.$

Namerstukken$ L.$ 57$46<.$nr0$D>$ for$an$Hnglish$ translation$ see$https=11resor0nl1wp/content1uploads142421271Hnglish/Wranslation/Eill/on/

Qew/Gutch/Vcheme0pdf0
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Whe$ implementation$of $ the$Girective$ *with$a$deadline$
of $ 39$ Muly$ 4243$ that$ could$ be$ extended$by$one$ year.$
Drt0!56$para0$3$and$para0$4$Girective+$is$not$the$only$in/
solvency1restructuring$topic$on$the$Jerman$legislator}s$
agenda0$|HVXJ}$was$reviewed$by$a$group$of $academics$
at$the$request$of $the$Jovernment.$namely$the$Iederal$
Pinistry$ of $ Mustice$ and$ Fonsumer$ Srotection.$ EPMY.$
the$results$were$published$in$423;;$and$the$resulting$
reform$issues$will$overlap$with$the$introduction$of $the$
Girective}s$new$preventive$restructuring$tool0$Dnother$
topic$that$may$have$an$impact$on$the$implementation$
of $the$Girective$*or$vice$versa+$is$that$the$coalition$treaty.$
Noalitionsvertrag.$of $the$current$Jerman$Jovernment$
proposes$that$Jerman$insolvency$practitioners$should$
be$regulated$*this$potentially$intertwining$with$Drt0$48$
and$Drt0$49$of $the$Girective+0

<5'Kpmzz�4xqksqvo'ivl'i'uwl}tiz'{�{|mu'wn'm�xmz|'
zm{|z}k|}zqvo'zm~qm�{'nwz'i'{�qn|3'mnnmk|q~m'ivl'kw{|4
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Jermany$was$not$the$only$HX$jurisdiction$that$saw$Hng/
lish$ Vcheme$ |migrations}.$ another$ example$ were$ the$
Qetherlands.$where$a$|Gutch$Vcheme}$is$now$about$to$
come$into$force0<$Whe$evolution$of $this$|Gutch$Vcheme}$
�$ which.$ Z_eVc# R]ZR.$ combines$ elements$ of $ both$ a$ XN$
Vcheme$*cram/down+$and$a$Fhapter$33$*moratorium+$
and$uses$minimal$court$involvement$�$was$very$closely$
monitored$by$the$Jerman$restructuring$practice.$with$
much$debate$on$whether.$with$the$Oondon$Kigh$Fourt$
route$ being$ unavailable$ post$ Erexit.$ Jerman$ restruc/
turings$ would$ then$ move$ to$ the$ Qetherlands$ in$ the$
absence$of $a$competitive$Jerman$tool0$

Ln$ this$ article$ the$ authors$ demonstrate$ how$ the$
Girective}s$objectives.$ i0e0=$quick.$ effective$and$ thereby$
cost/ef#cient.$can$be$achieved$by$underpinning$the$legal$
framework$of $the$|Jerman$Vcheme}$with$restructuring$
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reviews.$and$ in$ the$process$building$upon$each$other$
into$a$modular$system0$Whese$restructuring$reviews$de/
rive$from$the$tried$and$tested.$high$standards$developed$
by$Jerman$restructuring$experts$over$the$past$47$years0$
Whe$proposed$modules$are$ tailored$ to$ the$ |milestones}$
the$Girective$prescribes$for$a$preventive$restructuring.$
i0e0$*a+$|likelihood$of $insolvency}.$the$entry$threshold$to$
access$the$framework.$*b+$|drafting$and$negotiation$of $
the$restructuring$plan}$and$*c+$the$|prospects$of $success$
of $the$restructuring$plan$to$prevent$the$debtor}s$insol/
vency.$assessment$of $viability}$in$the$context$of $a$court$
con#rming$a$voted$restructuring$plan0$

=5'Uqvquit'qv~wt~mumv|'wn'|pm'kw}z|'

Ge#ning$the$Jerman$courts}$role$in$the$process$will$be$
crucial$ for$the$preventive$restructuring$tool}s$success.$
not$only$because$it$will$be$completely$new$to$the$Jer/
man$restructuring$arsenal$but$also$because$ it$will$be$
heavily$dependent$on$economic$in$addition$to$*formal+$
legal$ considerations0$ Ior$ this$ reason.$ the$ role$ of $ the$
courts$has$been$a$ focal$point$of $discussion$ever$since$
a$Jerman$preventive$restructuring$tool$was$discussed.$
even$before$the$HX$Fommission}s$respective$initiative0$

Whe$performance$of $Jerman$insolvency$courts$and$
insolvency$practitioners$in$administering$formal$insol/
vency$procedures$ currently$ ranks$6th$worldwide.$ see$
the$ annual$ Zorld$ Eank$ study$ |Going$ Eusiness}032$ Wo$
maintain$the$same$high$standard$for$the$new$preven/
tive$ restructuring$ tool.$ it$ has$ been$ widely$ suggested$
by$Jerman$restructuring$experts$and$academia33$that$
designated$courts$should$be$ introduced.$ ideally$at$the$
level$ of $ Kigher$ Uegional$ Fourts.34$ with$ specialised$
judges$also$trained$in$the$economic$aspects$of $preven/
tive$ restructuring0$ Kowever.$ specialisation$ requires$
time$which$is$not$available$in$the$FRYLG/3<$aftermath0$
Whis$ is$ one$ of $ the$ reasons$ why$ this$ article$ sets$ out$
how$ the$ modular$ economic$ expert$ reviews$ prepared$
in$ the$preventive$ restructuring$process$and$on$which$
the$ restructuring$plan$ is$based$could$be$used$directly$
by$the$court0$Ior$courts$|to$be$comfortable}$with$such$
expert$ reviews$ the$ authors$ also$ suggest$ the$ optional$

32$ www0doingbusiness0org1en1data1exploreeconomies1germany&0

33$ Vee$ e0g0$ statement$ of $ |Jravenbrucher$ Nreis}.$ an$ association$ of $ leading$ Jerman$ insolvency$ practitioners>$ www0gravenbrucher/kreis0
de1423<1291261gravenbrucher/kreis/begr��t/weitere/fachliche/spezialisierung/von/gerichten/in/insolvenz/und/restrukturierungssachen10

34$ Jermany$currently$has$more$than$3;2$courts$dealing$with$insolvency$matters$*$|Lnsolvenzgerichte}+.$whose$local$jurisdiction$corresponds$

with$the$registered$seat$or$|FRPL}$of $the$debtor0$Lnsolvenzgerichte$are$designated$divisions$of $local$courts$*|Dmtsgerichte}+0
35$ NfZ=$Whe$Jerman$Eank$for$Ueconstruction.$Nreditanstalt$f�r$Ziederaufbau.$www0kfw0de1kfw0de/40html0$
36$ |Dct$ on$ Pitigation$ of $ the$ Fonsequences$ of $ the$ FRYLG$ 3<$ Sandemic$ in$ Fivil.$ Lnsolvency$ and$ Friminal$ Srocedure$ Oaw}$ of $ 49$ Parch$

4242.$ |Jesetz$ zur$ Dbmilderung$ der$ Iolgen$ der$ FRYLG/3</Sandemie$ im$ ]ivil/.$ Lnsolvenz/$ und$ Vtrafverfahrensrecht}0$ Dn$ Hnglish$ con/
venience$ translation$ of $ this$ Dct$ is$ provided$ by$ the$ Jerman$ Pinistry$ of $ Mustice$ and$ for$ Fonsumer$ Srotection$ *EPMY+=$ www0bmjv0de1
VharedGocs1Jesetzgebungsverfahren1Gokumente1Egbl`Forona/Sandemie`HQ0pdf>jsessionid@7I9IDGD8E;EF6F78I7E;856G933E

EH4503`cid4<9B``blob@publicationIile)v@40
37$ Ior$a$summary$of $all$ such$FRYLG/3<$measures$see=$Vchiebe1]enker.$Jermany.$ in=$LQVRO$Lnternational1Zorld$Eank$Jroup.$Jlobal$Juide=$

Peasures$adopted$to$support$distressed$businesses$through$the$FRYLG/3<$crisis.$4242.$www0insol0org1library1opendownload138260

38$ www0kfw0de1NfZ/Nonzern1Qewsroom1Dktuelles1NfZ/Forona/Kilfe/40html.$also$available$in$Hnglish0

appointment$of $the$expert$preparing$them$as$the$Girec/
tive}s$professional$in$the$#eld$of $restructuring.$|SLIRU}0$

>5'Nqz{|'m�xmzqmvkm{'�q|p'Sn_'kwzwvi~qz}{'iql'twiv{3'
lzi�qvo'tm{{wv{'nwz'i'�Omzuiv'[kpmum�'

Whe$article$ also$ describes$how$ initial$ experience$with$
the$ administration$ of $ the$ Jerman$ |NfZ/Foronavirus$
aid$ loans$ for$ companies}35$ can$ be$ directly$ applied$ to$
economic$aspects$of $ the$ imminent$ |Jerman$Vcheme}0$
Whe$ economic$ effects$ of $ the$ FRYLG/3<$ crisis$ present$
unprecedented$ challenges$ to$ the$ Jerman$ restructur/
ing$ market.$ which$ will$ place$ a$ heavy$ burden$ on$ the$
resources$of $the$judiciary.$advisers$and$of#ce$holders$in$
the$short$ to$medium$term0$Whe$preventive$restructur/
ing$framework$set$out$by$the$Girective$should$therefore$
be$implemented$swiftly$and$pragmatically$into$Jerman$
law$and.$as$set$out$above.$with$as$lean$a$process$as$pos/
sible.$especially$with$regard$to$court$involvement0$

QQ5'KW^QL48A'kpittmvom{'|w'|pm'Omzuiv'

zm{|z}k|}zqvo'xzik|qkm3'kitt{'nwz'i'y}qks'ivl'
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|pm'Omzuiv'Ow~mzvumv|�{'�kwzwvi~qz}{'iql{�'wv'|pm'
zm{|z}k|}zqvo'ivl'qv{wt~mvk�'xzik|qkm

Wo$ mitigate$ the$ economic$ effects$ of $ the$ FRYLG/3<$
pandemic.$ Jerman$ Jovernment$ has$ responded$ with$
a$wide$range$of $measures.$a$combination$of.$Z_eVc#R]ZR.$
adjustments$to$existing$laws36$such$as$suspending$the$
statutory$Jerman$insolvency$#ling$requirements$until$
52$Veptember$4242.$direct$Jovernment$cash$contribu/
tions$and$ loans$given$or$guaranteed$by$NfZ037$Dt$ the$
time$ this$ article$ went$ to$ press.$NfZ$ had$ received$ ap/
plications$ in$relation$to$ |coronavirus$aid$ loans}$ in$ the$
amount$of $ HXU$6;0;72$million$ from$companies$ that$
got$into$#nancial$dif#culties$as$a$result$of $the$FRYLG/3<$
crisis038$Dlthough$these$loans$have$maturities$of $up$to$

Vw|m{
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ten$years.$they$lead$to$additional$debt$service$burdens$
and$to$higher$debt$ratios$for$FRYLG/3<$troubled$com/
panies.$ where$ new$ borrowings$ are$ added$ to$ existing$
#nancing0$Xnlike$consumer$loan$agreements.$the$ |Dct$
on$ Pitigation$ of $ the$ Fonsequences$ of $ the$ FRYLG$ 3<$
Sandemic$in$Fivil.$Lnsolvency$and$Friminal$Srocedure$
Oaw}$ of $ 49$ Parch$ 424239$ does$ not$ *yet3;+$ affect$ the$
enforceability$of $existing$corporate$loans0$

'$ 17AFH@JN F= +260,#&*#JHFK8C<; /<HD7E 9FDG7E@<I
vmq|pmz'�uizsm|'m�q|'kivlqli|m{�'vwz'��wujqm'kwuxivqm{�'
mizuizsml'nwz'nwzuit'qv{wt~mvk�'xzwkml}zm{

Irom$ today}s$ perspective.$ these$ FRYLG/3<$ troubled$
companies.$which$would$be$viable$in$|normal$circum/
stances}.$ are$ exposed$ to$ forward$ looking$ factors$ that$
are$dif#cult$to$quantify$such$as$when$there$will$be$a$re/
turn$to$domestic$economic$normality$and$the$speed$of $
recovery$of $the$world$markets$�$key$issues$being$interna/
tional$supply$chains$and$the$Jerman$economy}s$strong$
export$ dependency0$ Pany$ of $ these$ companies$ which$
are$ |healthy$ in$ normal$ circumstances}$may$ therefore$
not$be$able$to$achieve$a$complete$return$to$normality$
in$ the$ short$ term$despite$ �$ or$ tragically$ also$ because$
of $�$current$Jovernment$support.$although$they$will$
be$successful$with$their$business$models$in$the$medium$
and$longer$term0$Vuch$companies$are$neither$the$|mar/
ket$ exit$ candidates}$ nor$ so/called$ zombie$ companies$
*having$survived$on$little$to$no$capital$expenditure$ in$
recent$years+$ for$which$insolvency$proceedings$would$
be$or$have$been$long$ago$the$appropriate$remedy.$nor$
should$they$be$hastily$restructured$with$the$very$effec/
tive.$but$in$the$circumstances$too$sharp$tools$of $Jerman$
insolvency$ law0$ Vtatutory$ insolvency$ tools$ can$ result$
in$substantial$ collateral$damage0$Whe$costs$of $ interim$
funding$of $ salaries$ and$wages.$ Lnsolvenzgeld.$and$ for$
the$Sension$Vecurity$Iund.$Sensionssicherungsverein.$
are$ borne$ by$ viable.$ non/insolvent$ Jerman$ compa/
nies0$Whese$ contributions$ could$ be$ disproportionately$
increased$by$an$inappropriate$rise$ in$*large+$ insolven/
cies$�$an$effect$last$seen$in$the$massive$422<$Narstadt1
Tuelle$ insolvency0$ Vhareholders.$ employees$ and$ con/
tractual$partners$would$be$also$penalised$for$the$force$
majeure$which$is$FRYLG/3<=$shareholders$by$inter$alia$
the$subordination$in$the$waterfall$of $regular$insolvency$

39$ Vee$footnote$360$

3;$ Drt0$462$sec0$5$Dbs0$;$HJEJE$authorises$the$Iederal$Jovernment$to$include$*in$particular+$micro/enterprises$in$the$scope$of $the$FRYLG/3<$
pandemic$regulations0

3<$ Vee$statements$Jesellschaft$f�r$Uestrukturierung$�$WPD$Geutschland$e0$Y0$of $350250$and$3;02504242>$Vtephan$Padaus$*www0stephanmadaus0

de142421261261covid/3</massnahmen/weltweit/ein/ueberblick1+.$ published$ 2602604242>$ Geutscher$ Lndustrie$ und$ Kandelskammertag$
*GLKN+=$Uestrukturierungsrichtlinie$ kann$ in$ der$ Forona/Nrise$ helfen.$ https=11www0dihk0de1de1aktuelles/und/presse1presseinformationen1
unternehmen/sanieren/insolvenzen/vermeiden//46;520

42$ Vee$ coalition$ committee$ *Noalitionsausschuss+$ results$ paper$ of $ 5$ Mune$ 4242$ |Forona/Iolgen$ bek�mpfen.$ Zohlstand$ sichern.$ ]ukunfts/
f�higkeit$ st�rken}$ *Fombating$ corona$ effects.$ securing$ prosperity.$ strengthening$ sustainability+$ of $ 5$ Mune$4242$ page$5.$ point$<.$ https=11
www0bundes#nanzministerium0de1Fontent1GH1Vtandardartikel1Whemen1Vchlaglichter1Nonjunkturpaket14242/28/25/eckpunktepapier0

pdfB``blob@publicationIile)v@;0

proceedings$and$employees$or$contractual$partners$by$
the$exercise$of $special$short/notice$termination$rights$
by$the$of#ce$holder0$Ior$these$companies$�$ in$need$of $
restructuring.$ but$ not$ *yet+$ candidates$ for$ the$ sharp$
instruments$of $insolvency$proceedings$�$the$appropri/
ate$statutory$restructuring$instrument$is$currently$still$
lacking$where$consensual$solutions$cannot$be$reached0$

;5'Kitt{'nwz'zixql'ivl'xzioui|qk'qv|zwl}k|qwv'wn'|pm'
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Ds$a$consequence$of $ the$economic$FRYLG/3<$ effects.$
strong$ voices$ in$ the$ Jerman$ restructuring$ industry$
and$academia$are$ therefore$calling$ for$ the$preventive$
restructuring$ framework$of $ the$Girective$ to$be$ imple/
mented$into$Jerman$law$|swiftly$and$pragmatically}03<$
|Vwift}$ implementation$ should$ be$ doable$ for$ the$ Jer/
man$ legislator0$ EPMY.$ the$ Pinistry$ responsible$ at$
Jovernment$ level$ for$ the$ respective$ draft$ law.$ had$
already$invited$representatives$of $the$Jerman$restruc/
turing$and$insolvency$practice$*such$as$representatives$
of $insolvency$practitioners}$and$restructuring$advisers}$
professional$ bodies$ and$ organisations>$ independent$
experts.$ judges.$academics$and$union$representatives+$
and$other$ interested$parties$ to$a$hearing$ in$Eerlin$on$
3<$Parch$4242$to$present$and$discuss$the$status$of $its$
implementation$work$on$the$preventive$restructuring$
framework0$ Whe$ meeting$ was$ cancelled$ as$ the$ FRY/
LG/3<$pandemic$spread0$|Sragmatism}$is$likely$to$be$the$
order$of $the$day0$Eoth$swiftness$and$pragmatism$have$
been$displayed$ throughout$by$both$ the$Jerman$Jov/
ernment$and$Sarliament$from$the$outset$of $#ghting$the$
economic$ impacts$of $ the$FRYLG/3<0$Rn$5$ Mune$4242$
the$Jerman$Jovernment$ coalition$ partners}$ commit/
tee$agreed$on$a$comprehensive$economic$stimulus$and$
crisis$ management$ package.$ including$ the$ introduc/
tion$of $a$preventive$corporate$restructuring$framework$
|g`cZ_d`]gV_k]ZTYVd#IVdecf\efcZVcf_XdgVcWRYcV_}042
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|Oikelihood$of $ insolvency}$Drt0$3*3+*a+$Girective.$ is$an$
|entry$ control}.$ threshold$ into$ the$preventive$ restruc/
turing$ framework0$ Dccording$ to$ the$ wording$ of $ the$
Girective.$ the$ preventive$ restructuring$ framework$
should$be$|available$for$debtors$in$#nancial$dif#culties$
when$there$is$a$likelihood$of $insolvency.$with$a$view$to$
preventing$the$insolvency$and$ensuring$the$viability$of $
the$debtor}$*Drticle$3*3+*a+.$Drticle$6*3+$Girective+0$Whe$
Girective$ leaves$ the$ de#nition$ of $ |likelihood$ of $ insol/
vency}$to$the$national$legislators.$Drticle$4*4+*b+$of $the$
Girective.$with$the$caveat$however$that$the$debtor$has$
not$yet$become$insolvent$*recital$46$of $the$Girective+$to$
prevent$misuse0

Where$ is$an$abundance$of $ suggestions$ for$how$ this$
|likelihood$ of $ insolvency}$ should$ be$ de#ned$ under$
Jerman$ law0$Whe$ obvious$ choice$ would$ be$ to$ use$ an$
existing$ legal$concept.$ i0e0$ the$de#nition$of $ |imminent$
insolvency}.$ sec0$3;$ LnsR.$ a$ statutory$provision$based$
on$ which$ management$ may$ #le$ for$ insolvency.$ i0e0$
where$#ling$for$insolvency$and$its$restructuring$tools$is$
an$option$for$management$of $a$troubled$company0$Whe$
two$ mandatory$ statutory$ #ling$ requirements$ where$
management$ must$ #le$ for$ insolvency$ without$ undue$
delay.$and$at$the$latest$within$5$weeks.$are=$inability$to$
pay$debts$as$and$when$due.$Vec0$39$LnsR$and$balance$
sheet$insolvency.$Vec0$3<$LnsR0$Whe$test$for$balance$sheet$
insolvency$involves$a$prognostic$element$regarding$the$
company}s$ likelihood$of $continuing$viability$until$ the$
end$of $the$next$#nancial$*calendar+$year.$ i0e0$ for$max0$
the$next$two$years0$Vince$4237$and$during$the$Girec/
tive}s$evolution$one$of $its$most$discussed$aspects$from$a$
Jerman$perspective$was$that$in$Jerman$restructurings$
the$ Girective}s$ prerequisite$ |likelihood$ of $ insolvency}$
would$ always$ trigger$ the$ balance$ sheet$ insolvency$
#ling$ requirement.$ thereby$ ruling$ out$ preventive$ re/
structuring$ from$ the$ start$ as$ the$ prognostic$ element$
of $viability$would$ lapse$�$ a$Fatch/44$ situation043$Whe$
simplest$way$of $course$to$solve$this$problem$would$be$
to$abolish$completely$balance$sheet$ insolvency.$some/
thing$ that$ has$ been$ heatedly$ discussed$ and$ widely$
demanded$ in$ the$ Jerman$ insolvency1restructuring$
industry$even$before$ the$Girective}s$evolution$started0$

43$ Dndersch1Shilipp.$ |Gamoklesschwert$Lnsolvenzverschleppung$�$Qachweis$der$positiven$Iortbestehensprognose$noch$vor$Iinalisierung$des$

Vanierungskonzepts}.$Q]L$4239.$9;4.$9;60
44$ Vteffan1Soppe$in$LQGat$Ueport$29`423<.$V0$540
45$ Vee$e0g0$Poritz$Erinkmann.$|Gie$Dntragsp"icht$bei$�berschuldung}.$in$Hbke1Veagon1Siekenbrock$*Krsg0+=$�berschuldung=$Tuo$vadisB.$V0$95>$

or$Oars$Zestpfahl$in$|Zesentliche$Hlemente$eines$vorinsolvenzlichen$Vanierungsregimes$f�r$Geutschland}.$]UL$614242.$V0$3880

Yiews$ on$ abolishing$ the$ test$ have$ changed$ over$ the$
past$ 4$ years.$ with$ voices$ that$ had$ always$ advocated$
maintaining$ balance$ sheet$ insolvency$ continuing$ to$
do$so$adamantly.44$others$ following$suit$or$suggesting$
new$approaches0$D$constructive$and$thoroughly$prag/
matic$ approach$ would$ be$ to$ support$ restructurings$
with$a$ reasonable$chance$of $ success$by$adjusting$ the$
current$ de#ned$ prognostic$ time$ period$ required$ for$
ruling$out$ balance$ sheet$ insolvency$ to$a$"exible$ |sur/
vival$ prognosis}.$ thereby$ |emancipating}$ likelihood$ of $
insolvency$from$balance$sheet$insolvency045$Ln$this$way$
the$ prospects$ of $ viability$ when$ de#ning$ likelihood$ of $
insolvency$could$be$ignored$and$instead$focus$only$on$
liquidity$planning0$Lf $and$when$necessary.$the$forecast$
period$ for$ the$ liquidity$ planning$ could$ be$ adjusted0$
Dt$the$same$time.$the$prognosis$ for$viability$would$of $
course$continue$to$be$positive$if $it$can$be$assumed$that$
the$restructuring$will$be$successful0$

859'I~wqlivkm'wn'ij}{m'ivl'�kwzwvi~qz}{'iql�'xizittmt{

Whe$early$determination$of $ |likelihood$of $ insolvency}.$
which$ can$ also$ be$ tested$ in$ court.$ is$ key$ to$ prevent$
abuse$ of $ the$ preventive$ restructuring$ framework.$ i0e0$
|healthy$debtors}$must$not$ encroach$on$ the$ constitu/
tionally$ guaranteed$ property$ rights$ of $ creditors$ and1
or$shareholders0$D$parallel$assessment.$albeit$of $course$
in$the$opposite$direction.$can$currently$be$found$in$the$
case$of $ |coronavirus$aid}.$which$ is$only$to$be$granted$
to$ those$who$are$ demonstrably$economically$affected$
by$the$FRYLG/3<$pandemic$or$at$risk$of $insolvency$and$
for$whom$there$are$reasonable$prospects$of $overcom/
ing$ the$ crisis$ triggered$ by$ the$ FRYLG/3<$ pandemic0$
Hconomic$third/party$support$�$whether$from$the$state$
or$from$creditors$�$must$always$be$justi#ed0$

85;'Tm~mt{'wn'xzwwn'nwz'�tqsmtqpwwl'wn'qv{wt~mvk��'ivl'
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Kere.$too.$parallels$can$be$drawn$to$the$NfZ$|coronavi/
rus$aids}$and$their$viability$test$*under$|reversed$sign}+0$
Eanks$ are$ granting$ NfZ$ guaranteed$ loans$ based$ on$
documented$ proof $ including$ that$ future$ competitive$
operating$pro#tability$can$be$achieved$on$the$basis$of $
historical$pro#tability$and$on$the$basis$that$in$principle$
the$business$model$is$viable0$Whese$tests$are$designed$to$
prevent$abuse0$

Irom$ the$ outset$ NfZ$ coronavirus$ aids$ loan$ ap/
plication$ documentation$ to$ assess$ eligibility$ could$
be$completed$quickly$ *approx0$one$ to$ two$weeks+$and$
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with$rather$limited$expenditure$for$all$parties$involved0$
Whe$necessary$assessment$and$|prognostic$yardstick}$is$
both$ far$ removed$ from$mere$ |good$ feeling}$ that$ could$
of $course$not$serve$as$proof $in$court$and$from$a$fully$
comprehensive$ expert$ review$ complying$ with$ both$
the$ Lnstitut$ der$Zirtschaftspr�fer$ in$Geutschland$ e0Y0$
*LGZ+$|Vtandard$LGZ$V$8}46$and$the$related$minimum$
case$ law$ requirements$ by$ the$ Jerman$ Iederal$ Fourt$
of $ Mustice.$Eundesgerichtshof $ *EJK+047$Whe$ |prognosis$
yardstick}$is$based$on$the$plausible$substantiation$*i0e0$
quickly$ understandable$ for$ third$ parties$ within$ rea/
sonable$ time+$ of $ the$ *practical+$prospects$of $ recovery0$
Whis$approach$*adjusted$on$a$case/by/case$basis+$can$be$
developed$and$prepared$at$pace$and$thus$at$minimum$
cost.$and$as$with$ the$ the$ |rescue$umbrella}$ expert$ re/
view$con#rming$likely$viability48$con#rmation.$can$be$
veri#ed$ ex$post$ by$ the$ court$without$ additional$work$
incurred$ and$ is$ dubbed$ |LGZ$V/8/Oight$Dpproach}$ or$
step/by/step$model0$

95'Uwl}tm'9B'\pm'lzin|qvo'ivl'vmow|qi|qwv'wn'|pm'
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Whe$restructuring$plan.$Drt0$;$of $the$Girective.$will$be$
the$core$of $the$preventive$framework0$Lt$must$set$out$in$
a$logical$and$understandable$way$why$the$restructur/
ing$ plan$has$ a$ reasonable$ prospect$ of $ preventing$ the$
insolvency$of $the$debtor$and$ensuring$the$viability$of $
the$ business.$ including$ the$ necessary$ pre/conditions$
for$ the$ success$ of $ the$ plan0$ Whe$ restructuring$ plan$
must$provide$for$a$statement$of $reasons$to$this$extent0$
Pember$ Vtates$when$ implementing$ the$Girective$ can$
request$for$the$statement$of $reasons$to$be$provided$or$
validated$either$by$an$external$expert$or$by$the$SLIRU$
if $appointed$*Drt0$;$para0$3$lit0$h+0$

46$ Whe$ Lnstitut$der$Zirtschaftspr�fer$ in$Geutschland$e0Y0$ ^Lnstitute$of $Sublic$Duditors$ in$Jermany.$ Lncorporated$Dssociation_$ *LGZ+$ is$not$a$

|recognised$professional$body}$or$institute$of $of $chartered$accountants.$but$a$privately$run$organisation$established$to$serve$the$interests$of $its$
members$who$comprise$both$individual$Zirtschaftspr�fer$^Jerman$Sublic$Duditors_$and$Zirtschaftspr�fungsgesellschaften$^Jerman$Sublic$
Dudit$#rms_0$LGZ$Vtandards$*LGZ$V+$contain$requirements$relevant$to$services$provided$by$Jerman$public$auditors$other$than$in$respect$of $

audit$engagements$and$accounting$matters.$which$are$covered$by!@;N#7fUZeZ_X#JeR_URcUd!and!@;N#7TT`f_eZ_X#GcZ_TZa]Vd.$respectively0$Hxam/
ples$for$LGZ$Vtandards$would$be$services$provided$in$insolvency$and$restructuring$with$the$most$relevant$being$LGZ$V8.$the$requirements$of $
an$expert$restructuring$opinions.$Vanierungsgutachten.$or$LGZ$V4.$Ior$further$details$see$LGZ}s$website$*also$available$in$Hnglish+$www0idw0

de0
47$ Whe$EJK$tests$compliance$with$LGZ$V8$and$thereby$*indirectly+$also$de#nes$LGZ$V8$prerequisites$when$ruling$e0g0$on$directors}$or$advisers|$

liabilities$ for$non/compliancy$with$insolvency$#ling$requirements0$Ior$details$ see$Dndersch1Shilipp.$Dnforderungen$an$die$Hrstellung$von$

Vanierungskonzepten$�$Hrste$praktische$Hrfahrungen$mit$dem$neuen$Vtandard$LGZ$V8.$Forporate$Iinance$law.$5142320
48$ Vee$L0$4$above0
49$ Whe$LGZ$V$4$standard$describes$the$essential$requirements$of $an$insolvency$plan$as$set$by$the$Lnstitute$of $Fhartered$accountants$in$Jermany0$

LGZ$V$4$sets$out$objectives.$ types$and$regulatory$background$of $ insolvency$plans.$procedural$prerequisites$and$timeline$pursuant$ to$ the$
Jerman$Lnsolvency$Fode$as$well$as$their$recommended$structure0

4;$ PaUisk.$Dnnex$3=$Dnnotated$text$of $the$Pinimum$Uequirements$for$Uisk$Panagement$*PaUisk+.$Uequirements$relating$to$the$organisational$

and$operational$structure.$EWR$30407$Wreatment$of $problem$loans.$no0$3$and$50
4<$ Vee$HFE.$Dddendum$to$the$HFE$Juidance$to$banks$on$non/performing$loans=$supervisory$expectations$for$prudential$provisioning$of $non/

performing$ exposures.$ Parch$ 423;.$ retrievable$ under$ www0bankingsupervision0europa0eu1ecb1pub1pdf1ssm0npl`addendum`423;250

en0pdf $*download$as$at$3;$Mune$4242+0
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Whe$above$substantive$requirements$of $the$Girective}s$
restructuring$ plan$ are$ almost$ identical$ to$ those$ of $
the$ established$ LGZ$ V$ 4$ standard.49$ which$ includes$
a$ restructuring$ concept$ in$ accordance$ with$ an$ LGZ$
V$ 8$ standard$ and$ additional$ prerequisites$ for$ group$
situations.$ for$ the$ |best/interest/of/creditors/test}$ and$
which$sets$out$the$economic$and$legal$implications$of $
restructuring$ measures0$ LGZ$ standards$ have$ evolved$
into$tried$and$tested$practice$standards$used$through/
out$ the$Jerman$restructuring$practise.$have$ the$ |seal$
of $approval}$of $the$Iederal$Kigh$Fourt.$EJK.$and$could$
be$easily$adjusted$to$the$new$preventive$restructuring$
tool0$

95;'Kwv|mv|'wn'|pm'zm{|z}k|}zqvo'xtiv

Whe$ required$ contents$ of $ the$ restructuring$ plan$ also$
follow$ the$ logical$ considerations$ that$must$ always$be$
taken$ into$ account$ when$ drawing$ up$ a$ restructur/
ing$ plan.$ in$ particular$ the$ mapping$ of $ future$ cash$
"ows$ in$ an$ integrated$ business$ plan$ *Drt0$ ;$ para0$ 3$
lit0$Girective+.$ in$order$ to$provide$a$basis$ for$decision/
making.$especially$for$the$banks$who$are$parties$to$the$
restructuring0$ Zhenever$ Jerman$ banks$ are$ involved$
as$ creditors.$ the$ drafting$ of $ economic$ restructuring$
expert$reviews.$then$called$|Vanierungsgutachten}.$are$
typically$required$and$will$have$to$comply$with$special$
regulatory$requirements=

�$ Ln$ accordance$with$ the$ EaIin$ *Iederal$ Iinancial$
Vupervisory$Duthority+$PaUisk$requirements$EWR$
30407.4;$ credit$ institutions$ must$ have$ a$ restruc/
turing$concept$submitted$to$them$if $they$want$to$
support$the$restructuring$of $a$crisis$company.$and$

�$ the$ Huropean$ Eanking$ Duthority$ de#nition4<$
of $ borrower$ default$ and$ the$ HFE$ regulations$ on$
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non/performing$loans$*QSOs+$require.$in$very$sim/
ple$terms.$for$banks$to$be$able$to$assess$the$degree$
of $default$risk$of $credit$exposures0$Xltimately.$this$
also$requires$a$sound$restructuring$concept.$but$at$
least$ in$ the$#rst$ step$a$resilient.$ ideally$externally$
con#rmed$liquidity$planning0$

95<'\qum'nzium'

Hxperience$ shows$ that$ at$ least$ three$ months$ are$
required$to$come$up$with$a$useful$basis$for$initial$deci/
sions$and$negotiations.$and$in$the$case$of $particularly$
complex$situations$without$preparatory$work$provided$
by$ the$ company$ and$ with$ a$ lack$ of $ data.$ up$ to$ four$
months0$Uestructuring$expert$reviews$should$therefore$
be$ provided$ by$ experienced$ and$ recognized$ restruc/
turing$ professionals.$ especially$ in$ the$ case$ of $ more$
complex$companies$and$#nancing$structures.$in$order$
to$ensure$the$necessary$speed$whilst$fully$covering$all$
legally$de#ned$minimum$contents0$
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Whe$ restructuring$plan.$when$ submitted$ to$ the$ court$
for$con#rmation.$must$contain$a$statement$that$there$
is$a$ |reasonable$prospect$of $preventing$the$ insolvency$
of $the$debtor$and$ensuring$the$viability$of $the$business$
|$*Drt0$;$Qo0$3$lit0$h$Girective+0$Whe$prerequisites$of $this$
statements$are$already$requested$by$ the$Jerman$Ied/
eral$ Kigh$ Fourt.$ EJK.$ for$ a$ conclusive$ restructuring$
concept$and$are$also$ included$in$the$substantive$LGZ$
Vtandard$V$8$requirements$on$comprehensive$restruc/
turing$concepts0$D$restructuring$plan$will$only$receive$
the$ necessary$ majority$ voting$ approval$ for$ its$ imple/
mentation$if $the$review$prepared$by$the$restructuring$
expert$assesses$that$the$outcome$of $the$company}s$re/
structuing$is$likely$to$be$positive$�$with$a$predominant$
probability$and$thus$unconditionally0$

;59'̂ qijqtq|�'|m{|

Whe$ |reasonable$ prospect}$ is$ covered$ in$ the$ statement$
on$the$ability$of $ the$company$to$restructure$ in$so$ far$
as.$in$addition$to$a$positive$prognosis$of $its$viability$un/
der$insolvency$law.$it$re"ects$a$thorough$restructuring$
of $ the$company.$ i0e0$ the$ restoration$of $ the$company}s$
pro#tability$ as$ a$ prerequisite$ for$ sustainable$ competi/
tiveness0$ Whe$ underlying$ restructuring$ concept$ fully$
de#nes$ the$ corporate$ structure$ on$ which$ the$ plan$ is$
based$and$thus$covers$the$viability$review$required$by$
the$Girective0$Whe$expert$ restructuring$ review$de#nes$

the$future$shape$of $the$company$and$|#lls$in$the$gaps}$
in$ the$ hitherto$ unclear$ concept$ of $ what$ the$ future$
shape$of $the$company$to$be$restructured$will$be0
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Whe$modules$just$described$under$30$to$50.$i0e0$the$eco/
nomic$ restructuring$ reviews$ building$ blocks$ used$ in$
the$preventive$restructuring$framework.$build$on$each$
other$�$increasingly$in$their$scope0$Whey$do$so$from$the$
outset$of $the$restructuring$and$result$in$a$step/by/step$
model$ in$ which$ the$ liquidity$ and$ corporate$ planning$
is$ successively$ expanded$ into$ a$ comprehensive$ re/
structuring$plan$that$meets$all$legal$requirements$and$
information$needs$by$the$parties$involved0$Ln$the$inter/
est$of $cost/ef#ciency$of $the$preventive$framework.$this$
step/by/step$approach$avoids$the$creation$of $unneces/
sary$ documents$ if $ the$ preparations$ and$ negotiations$
fail$or$if $they$are$broken$off $before$a$restructuring$plan$
is$adopted0$
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Dccording$ to$ the$Girective.$ the$ preventive$ restructur/
ing$framework$to$achieve$the$two$central$objectives$of $
swiftness$and$ef#ciency$should$be$a$"exible$procedure.$
with$judicial$involvement$to$be$limited$to$what$is$nec/
essary$and$proportionate$*Uecital$4<$of $the$Girective+0$
Whe$Girective$does$not$necessarily$provide$for$a$formal$
judicial$procedure$from$the$outset.$i0e0$a$formal$process$
with$a$ judicial$ entry$ threshold0$ Lt$will$be$ suf#cient$ to$
involve$ the$ court$ only$ where$ the$ Girective$ requests$
such$involvement.$i0e0$in$particular$for$the$ordering$of $a$
moratorium$or$individual$protection$against$execution>$
the$appointment$of $the$SLIRU$in$certain$circumstances$
and$ con#rmation$ of $ the$ adopted$ restructuring$ plan$
in$ the$ cases$provided$ for$ this$purpose$ *Drt0$32$of $ the$
Girective+0$Whis$gives$the$Jerman$legislator$the$possibil/
ity$�$and$it$is$to$be$hoped$that$she$makes$use$of $this$�$to$
achieve$ a$ swift$ and$ effective$ procedure0$ Sarticularly$
|likelihood$of $insolvency}$should$be$tested$in$court$only$
if $ and$when$ the$ court$ is$ approached.$ i0e0$ at$ the$ very$
latest$when$the$restructuring$plan$is$con#rmed$by$the$
court.$not$at$the$outset$of $a$formal$process0$Lf $a$likeli/
hood$of $insolvency$test$were$to$be$the$|entry$test}$for$a$
formal$process$to$be$reviewed$by$the$court$this$would$
slow$down$the$process$*and$undoubtedly$also$make$it$
public+0$ Zhen$ reviewing$ likelihood$ of $ insolvency$ at$
a$ later$ stage.$ the$ court$ should$be$ allowed$or$even$ re/
quired$to$rely$on$the$review$of $the$restructuring$expert$
*see$below+0
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Dccording$ to$ the$ Girective.$ the$ restructuring$ plan$
adopted$ by$ the$ required$ majority$ must$ be$ con#rmed$
by$the$court$if $the$restructuring$plan$impairs$dissent/
ing$parties.$if $ the$restructuring$plan$provides$ for$new$
#nancing$or$results$in$the$loss$of $more$than$47($of $jobs$
*Drt0$32*3+$of $the$Girective+0$Ln$practice$restructuring$
plans$will$therefore$almost$always$have$to$be$con#rmed$
by$the$courts$since$they$will$regularly$provide$for$new$
#nancing$ and$ since$ the$ preventive$ restructuring$ tool$
will$ only$ be$ used$ if $ it$ becomes$ apparent$ that$ a$ con/
sensual$ solution$ cannot$ be$ achieved.$ i0e0$ if $ opposing$
*impaired+$creditors$are$to$be$out/voted0$Whe$court$then$
will$not$only$examine$compliance$with$formal$criteria.$
but$also$economic$aspects.$as$the$court$|may$refuse$to$
con#rm$a$restructuring$plan$if $there$is$no$reasonable$
prospect$ that$ the$ plan$ would$ prevent$ the$ insolvency$
of $the$debtor$or$ensure$the$viability$of $the$enterprise}$
*Drt0$ 32$ para0$ 5$ of $ the$ Girective.$ for$ the$ substantive$
requirements$see$LL050$above+0$
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Vo$the$court$will$have$to$consider$the$same$economic$
assessments$and$calculations$which$had$already$been$
made$by$economic$experts$in$the$weeks$and$months$of $
the$preparation$and$negotiation$of $the$plan$prior$to$the$
court}s$ considerations0$ Ln$ typical$ Jerman$ restructur/
ings.$ a$ time/consuming$ *and$ costly+$ expert$ opinion$
obtained$ by$ the$ court$ at$ this$ point$ in$ time$ *bearing$
in$mind$that$the$process$pruning$up$to$the$successful$
vote$on$the$plan$will$typically$already$have$taken$three$
months+$will$disrupt$the$restructuring$success$achieved$
by$the$majority$of $creditors$*shareholders+.$may$jeop/
ardise$it$or$even$cause$it$to$fail0$Post$importantly$banks$
will$ only$ make$ necessary$ internal$ decisions$ deriving$
from$the$agreed$restructuring$plan$and.$above$all.$will$
only$make$further$funds$available$to$the$company$once$
the$court$has$con#rmed$the$restructuring$plan0$
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Whe$above$ is$also$recognized$by$the$Girective$*Drt0$32$
*6+$of $the$Girective.$Uecital$4<+=$the$Jerman$legislator$
must$ensure$that$the$decision$of $the$court$con#rming$
the$ restructuring$ plan$ as$ binding$ |is$ taken$ in$ an$ ef/
#cient$ manner$ with$ a$ view$ to$ expeditious$ treatment$
of $ the$matter}$ and$ that$ the$ involvement$ of $ the$ court$
is$ limited$ to$ |what$ is$necessary$and$appropriate}0$ Lt$ is$

52$ Vee$above$L0$4.$sec0$492b$LnsR.$the$|rescue$umbrella}0$

therefore$particularly$appropriate$for$Jermany$*not$yet$
having$the$ infrastructure$of $designated$preventive$re/
structuring$courts$or$judges$and$expecting$a$tidal$wave$
of $FRYLG/3<$workload+$to$allow$the$courts$to$use$the$
restructuring$documentation$leading$to$the$restructur/
ing$plan$as$a$neutral$basis$ for$ their$decisions0$Wo$ this$
extent.$restructuring$expert$reviews$must$be$geared$to$
such$later$use$from$the$outset.$so$that$the$court$can$dis/
pense$with$the$involvement$of $a$further$expert$opinion0$
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Whe$use$of $the$expert$restructuring$reviews$as$a$basis$
for$ a$ decision$ by$ the$ court$ requires$ the$ suitability$ of $
the$ expert$ and$her$neutrality$ in$ addition$ to$ the$ clear$
de#nition$of $the$necessary$minimum$requirements$of $
the$ restructuring$ review0$ Whese$ aspects$ must$ be$ pre/
sented$ in$ a$ way$ that$ is$ transparent$ and$ plausible$ for$
the$court0$Wherefore.$the$professional$prerequisites$for$
the$expert$should$be$de#ned$by$law$�$e0g0$in$accordance$
with$section$492$b$*3+$LnsR.52$i0e0$|a$tax$advisor.$auditor$
or$lawyer$or$a$person$with$comparable$quali#cations}>$
or$ perhaps$ |an$ expert$ experienced$ in$ corporate$ re/
structuring}$�$and$assured$by$the$expert$ in$his$expert$
review*s+0$ Whe$ same$ applies$ to$ the$ neutrality$ of $ the$
restructuring$expert$reviews=$Whe$restructuring$review$
should$contain$a$ legally$binding$statement$by$ the$ex/
pert$to$the$extent$that$*3+$the$documentation$has$been$
prepared$by$an$objective$third$party.$*4+$the$restructur/
ing$concept$ does$not$unduly$prefer1disadvantage$any$
of $ the$creditors$and$*5+$ the$expert$considers$a$return$
to$viability$through$the$assumptions$made$and$thereby$
the$ success$ of $ the$ restructuring$ to$ be$ predominantly$
probable0
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Rn$the$basis$of $these$mandatory$key$points.$the$court$
can$ then$ decide$ without$ delay$ whether$ the$ formal$
minimum$ requirements$ and$ the$ con#rmation$ with$
regard$to$neutrality$and$suitability$of $the$restructuring$
expert$are$met0$Dt$present.$the$Jerman$restructuring$
practice$ *especially$ work$ out$ units$ at$ banks+$ already$
uses$checklists$ for$ internal$quality$control$ in$order$ to$
check$whether$such$minimum$contents$are$contained$
in$ the$ restructuring$ expert}s$ opinion0$ Vuch$ checklists$
are$based$on$the$minimum$requirements$set$out$by$the$
Iederal$Fourt$of $Mustice.$EJK.$so$this$approach$can$be$
easily$used$by$courts0$
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Hxpert$ opinions$ used$ by$ the$ court$ will$ typically$ be$
contested$by$crammed$down$creditors$or$by$stakehold/
ers$ unhappy$ with$ valuations0$D$ further$ corrective$ to$
ensure$ a$ restructuring$ expert}s$ professionalism$ and$
neutrality$ is$ the$ expert}s$ civil$ and$ criminal$ liability$
for$ culpably$ false$ con#rmation$ of $ his$ suitability$ and$
neutrality0$ Dlthough$ Jerman$ restructuring$ experts$
who$provide$economic$restructuring$ reviews.$namely$
the$essential$LGZ$expert$reviews.$|V8$Jutachten}.53$are$
very$often$regulated$professionals$*lawyers$or$account/
ants+$this$is$not$always$the$case.$i0e0$many$of $Jermany}s$
top$ professionals$ in$ the$ #eld$ of $ restructuring$ are$ not$
regulated$by$professional$bodies0$Kere$courts$will$seek$
an$ |equivalent}$ to$ such$ regulation$and$where$ liability$
could$prove$ the$necessary$ corrective0$ Vuch$ liability$ is$
�$if $necessary$�$veri#able$in$a$separate$court$proceed/
ing$without$ blocking$ the$ restructuring$process0$ Vuch$
safeguarding$�$ultimately$vis/�/vis$the$court$�$should$
already$ result$ from$�$533$para0$5$Jerman$Fivil$Fode$
*EJE+$and$could$be$explicitly$introduced$for$preventive$
restructuring.$ combined.$ if $necessary.$with$ limitation$
language$analogous$to$�$545$para0$4$Jerman$Fommer/
cial$Fode$*KJE+0$
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Whe$Girective$de#nes$the$SLIRU$to$be$appointed$by$the$
court$as$a$person$*or$body+$who.$in$particular.$performs$
one$ or$ more$ of $ the$ following$ tasks=$ *a+$ assisting$ the$
debtor$or$creditors$in$the$preparation$or$negotiation$of $
a$restructuring$plan>$*b+$monitoring$the$debtor}s$activ/
ities$ during$ the$ negotiations$ on$ a$ restructuring$ plan$
and$ reporting$ to$ a$ judicial$ or$ administrative$ author/
ity>$ *c+$ taking$partial$ control$of $ the$debtor}s$assets$or$
transactions$ during$ the$ negotiations$ *Drt0$ 4$ para0$ 3$
*34+$of $the$Girective+054$Whis$list$of $pro#les$is$�$unlike$in$
the$previous$draft$versions$of $the$Girective$�$no$longer$
exhaustive.$ in$ particular$ due$ to$ the$ insertion$ of $ the$
wording$|in$particular}0$Wherefore.$preparing$economic$
restructuring$ expert$ reviews$ could$ also$ be$ regarded$
*part$ of+$ the$ pro#le$ of $ a$ SLIRU$ and$ enable$ the$ court$

53$ Ior$LGZ$V8$see$LLL0$305$above0
54$ Ior$an$analysis$and$ innovative$suggestions$on$how$the$typical$pro#les$of $Jerman$restructuring$experts$1$ insolvency$practitioners$can$be$

matched$to$the$SLIRU$pro#les$see$Iritz$in$|Qeue$]eitschrift$f�r$Lnsolvenzrecht}$*Q]L$+.$4242.$p0$6<$ff0
55$ Ior$LGZ$V8$see$LLL0$305$above0$
56$ Ior$PDUisk$see$footnote$490$

57$ Ior$details$of $the$business$management$requirements$see$LLL040$above0

�$ who$may$ later$ want$ to$ base$ its$ decisions$ on$ same$
expert$reviews$�$to$*co/+decide$on$the$expert$at$an$early$
stage$and$to$appoint$the$expert$as$SLIRU$with.$in$a$typi/
cal$scenario.$the$same$expert$also$assisting$*time/$and$
cost/ef#ciently+$on$the$drafting$and$negotiating$of $the$
restructuring$plan0$
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Vuccessful$ restructuring$processes$are$based$not$only$
on$ the$ preparation$ and$ presentation$ of $ convincing$
plans.$ but$ often$ also$ on$ the$ moderation$ and$ media/
tion$of $ the$restructuring$expert.$who$uses$her$special$
position$ of $ trust$ as$ well$ as$ neutrality$ and$ detailed$
knowledge$ of $ the$ #nancial$ and$ performance/related$
possibilities$of $the$company$to$achieve$solutions$for$the$
con"icting$interest$groups0$

Ior$ a$ future$ |Jerman$ Vcheme}.$ especially$ in$ larger$
and$ complex$ proceedings.$ restructuring$ experts$ will$
be$regularly$called$ in$ to$provide$economic$restructur/
ing$ expert$ reviews.$ namely$ |LGZ$ V8$ Jutachten}.55$
if $ only$ because$ banks$ require$ them$ to$ comply$ with$
the$ EaIin$ *Iederal$ Iinancial$ Vupervisory$ Duthority+$
PaUisk56$requirements0$Zith$regard$to$the$|content$of $
restructuring$ plans}.$ the$ Girective$ stipulates$ that$ the$
plan$ must$ contain$ a$ justi#cation$ of $ the$ prospects$ of $
avoiding$insolvency$and$of $the$ability$to$continue$as$a$
going$concern.$including$the$necessary$conditions$for$
the$ success$ of $ the$ plan57$ the$Girective$ allows$ for$ this$
justi#cation$to$be$submitted$or$con#rmed$either$|by$an$
external$expert}$or$by$the$restructuring$of#cer.$if $one$is$
appointed0$
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Zhere$ the$ SLIRU$ appointed$ by$ the$ court$ to$ assist$
the$ debtor$ or$ creditors$ in$ drawing$ up$ or$ negotiating$
a$ restructuring$ plan$ also$ instructs$ an$ external$ ex/
pert$ to$ produce$ the$ economic$ restructuring$ expert$
reviews$ *and$ in$ practice$ this$ will$ happen$ regularly+.$
this$will$result$in$additional$costs0$Fosts$are$synergisti/
cally$reduced$if $the$SLIRU$and$the$restructuring$expert$
providing$the$expert$reviews$are$*partly+$identical.$per/
forming$*partly+$identical$tasks0$
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Rf $ the$Girective}s$SLIRU$pro#les58$Jerman$restruc/
turing$ experts$ specialising$ in$ providing$ economic$
restructuring$ expert$ reviews.$ |Vanierungsgutachter}.$
will$typically$not$*not$want$to+$assume$the$monitoring$
and$ controlling$ role.$ in$ particular$ not$ take$ *partial+$
control$over$the$debtor}s$assets$or$business=$in$the$Jer/
man$insolvency$and$restructuring$market$ this$will$be$
a$task$typically$performed$by$insolvency$practitioners0$

Whe$Girective$indirectly$provides$guidance$on$the$fees$
of $the$SLIRU$in$Drt0$7$para0$5$lit0$c0$Rnly$if $the$majority$
of $ creditors$ apply$ for$ the$ appointment$ of $ the$ SLIRU.$
will$the$creditors$bear$the$costs0$Dlternatively.$the$costs$
of $the$restructuring$agent$appointed$by$the$court$upon$
debtor}s$ application$ or$ ex$ of#cio$ �$ irrespective$ of $ his$
pro#le$�$are$borne$by$the$debtor.$as$is$already$the$case$
in$the$restructuring$reports$requested$by$banks0
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|Ze$will$prevent$economically$sound$companies$ from$
going$ bankrupt}$ said$ Iederal$ Pinister$ of $ Hconomics$
Seter$ Dltmaier$ on$ 3502504242$ at$ the$ outset$ of $ the$
Jovernment$FRYLG/3<$aids$programme059$Whe$Pinis/
ter}s$statement$should$become$a$motto$for$the$Jerman$
restructuring$ and$ insolvency$ practice=$ viable$ com/
panies$ in$need$of $ restructuring$ should$neither$ in$ the$
present$ extraordinary$ FRYLG/3<$ circumstances$ nor$
|under$ normal$ circumstances}$ be$ put$ into$ insolvency$
prematurely0$ Dlthough$ Jerman$ insolvency$ law$ and$

58$ Ior$these$see$YL$30$above0$
59$ www0spiegel0de1politik1deutschland1peter/altmaier/cduwerden/verhindern/dass/wirtschaftlich/gesunde/unternehmen/in/dieinsolvenz/
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and$ practice$ can$ facilitate$ very$ effective$ and$ success/
ful$ restructurings.$ its$ tools$ *e0g0$ short/term$ statutory$
contractual$termination$rights>$insolvency$wage$fund/
ing$ and$Sension$Wrust$ contributions$ borne$ jointly$ by$
�$ solvent$ �$Jerman$companies$ as$ a$whole+$ are$ rigid.$
the$collateral$damage$caused$can$be$considerable$and$
�$ in$ these$ existential$ FRYLG/3<$ times.$with$normally$
healthy$ companies$ experiencing$ exogenic$ problems$
�$ put$ disproportionate$ burdens$ on$ solvent$ Jerman$
companies0$ Lt$ also$ gives$ restructured$ *formerly$ insol/
vent+$ companies.$ who$ |cleared$ their$ balance$ sheets}$
through$ insolvency.$ unfair$ advantages$ over$ their$
|supportive}$ competitors$ who$ have$ borne$ the$ collec/
tivised$ costs0$Jermany$has$ a$ successful$ restructuring$
practise.$however$it$still$depends$on$322$($consensus.$
i0e0$ lacks$ a$ cram/down$ option$ and$ a$ moratorium$ *or$
remedy$against$individual$enforcement+0$Whese$options$
should$now$be$quickly$introduced$as$a$lean$procedure$
via$ the$ implementation$ of $ the$ Girective}s$ preventive$
restructuring$ framework0$ Zhere$ creditors}$ rights$ are$
impaired$by$a$cram/down$or$otherwise$in$a$preventive$
restructuring.$it$is$essential$under$Jerman$rule$of $law$
that$the$courts$must$be$involved.$however$this$should$
be$ limited$ to$ a$ minimum0$Wo$ this$ extent.$ this$ article$
suggests$the$courts$should$base$Z_eVc#R]ZR$their$fairness$
assessment$ of $ a$ restructuring$ plan$ on$ the$ modular$
expert$restructuring$ reviews$ s$prepared$ in$ the$course$
of $the$restructuring0$Vuch$expert$reviews$must$be$pre/
pared$by$recognized$experts$and$they$must$be$neutral.$
which$could$also$be$facilitated$by$the$court$appointing$
the$same$expert$providing$the$expert$reviews$as$SLIRU0
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