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Introduction

1. In its resolution 36/16, the Human Rights Council requested the United Nations High
Commissioner for Human Rights to submit a report on violence, death and serious injury in
situations of deprivation of liberty, drawing on the experience of United Nations and regional
human rights mechanisms, and seeking the views of States, including on their policies and
best practices, civil society, and other relevant stakeholders. It requested the report to be
presented at the forty-second session of the Human Rights Council. In preparation of this
report, contributions were sought from Member States; international and regional
organisations; national human rights institutions; and non-governmental organisations.! In
addition to information received from these entities, the report draws on a range of public
sources, including from United Nations human rights mechanisms, and work by civil society
organisations.

2. The issue of violence, death and serious injury was identified by the Secretary General
as one of the most important challenges pertaining to the protection of persons deprived of
their liberty.2 By depriving persons of their liberty, States assume the responsibility to protect
the life and bodily integrity of such persons. States are thus obligated to prevent the ill-
treatment of, and violence against such persons and to ensure that the conditions of a dignified
life are met.

3. The human rights of persons deprived of their liberty are enumerated in core
international human rights instruments. The right to life of all individuals, including of
persons deprived of their liberty is enshrined in Article 6 of the International Covenant on
Civil and Political Rights (ICCPR), as is the prohibition on arbitrary deprivation of life. The
right to be protected from the use of torture or cruel, inhuman or degrading treatment or
punishment is found in Article 7 of the ICCPR and in the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment. Persons deprived of their
liberty must also be treated with humanity and respect for the inherent dignity of the human
person per Article 10 of the ICCPR. The United Nations Standard Minimum Rules for the
Treatment of Prisoners, also known as the Mandela Rules, provide States with important and
detailed guidelines for protecting and fulfilling the human rights of persons deprived of their
liberty.

4. The present report addresses the intersection between situations of deprivation of
liberty and violence, death and serious injury. The report examines the vertical, horizontal
and environmental causes of violence, death and serious injury in situations of deprivation of
liberty. It then considers measures which should be taken to address such incidents.
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1.

The phenomenon of violence, death and serious injury in
situations of deprivation of liberty

Violence, deaths and serious injury resulting from actions of state
agents

5. One of the main causes of serious injury as well as death in situations of deprivation
of liberty are acts of violence and use of force by corrections officers, police officers and
other officials that come into contact with persons deprived of their liberty.

Torture, ill-treatment and sexual violence

6. Early stages of detention, such as the moment of arrest, its immediate aftermath, police
custody and pretrial detention, carry a particularly high risk of physical violence.® In such
circumstances, persons deprived of their liberty are at an increased risk of torture or ill-
treatment for the purpose of compelling confessions during interrogations.* The problem
arises in a variety of different contexts and affects diverse categories of persons deprived of
liberty. The Committee on the Rights of the Child (CRC) has expressed its concern about the
routine use in some States of torture and ill-treatment against children during investigations.5
Another group facing an increased risk of torture and ill-treatment are people who use drugs,
as law enforcement officials in some cases deliberately take advantage of the pain and
suffering associated with the withdrawal syndrome displayed by drug users deprived of their
liberty to elicit forced confessions.® Human rights mechanisms concluded that the use of
withdrawal symptoms to obtain information or confessions, to punish or to intimidate or
coerce may amount to torture.” In situations affected by armed conflict, the torture of conflict
related detainees immediately following capture and during interrogations often results in the
death, either immediately or as a result of the injuries sustained due to torture.®

7. Resorting to physical and psychological violence to punish persons deprived of their
liberty is another objective of police, correction officers and other personnel working in
places of detention.® 1° The intentional withholding of drug treatment from a person who uses
drugs may also be used as a form of punishment.** Children deprived of their liberty are
especially vulnerable to the use of beatings and other forms of physical violence as a form of
punishment.?? The CRC has expressed its concern about such violence in various institutions
where juveniles are deprived of their liberty such as juvenile detention centres,
sociopedagogical boarding schools and correctional schools.** The Committee on Migrant
Workers has also expressed its concern at the use of physical violence by immigration
officials and guards against unaccompanied minor children.*4
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8. Acts of sexual and gender-based violence committed by staff of detention facilities
continues to be a cause of concern,> and its widespread prevalence has been highlighted by
the Committee against torture both in criminal detention and in immigration detention
settings.*® The Special Rapporteur on torture has also described custodial rape as constituting
torture.r” The Committee on the Elimination of Discrimination against Women (CEDAW)
has repeatedly denounced gender-based violence, including sexual harassment and assault
against female prisoners by male penitentiary staff and police officers.’® Lesbian, gay,
bisexual, transgender and intersex persons are also more vulnerable to ill-treatment in
detention. Sexual violence may also be used against male detainees in order to punish,
humiliate and assert control over them.*® Children who are arrested or detained are also
victims of sexual violence.?

Use of force

9. Use of force by law enforcement and prison officials, including cases in which it is
excessive, constitutes an important cause of death and serious injury for persons deprived of
their liberty. Lethal force used in order to regain control of a detention facility in which a riot
is taking place may result in death and serious injury Over the past few years several of these
operations have resulted in the killing of several dozen detainees and some have been the
object of allegations of extra-judicial executions of detainees by the security forces.?* Use of
force also covers the resort to less-lethal weapons, including chemicals; as well as
instruments of restraint and restraint positions. Persons deprived of their liberty may also be
injured as a result of excessive use force involving less-lethal weapons, such as batons,
electroshock weapons, baton rounds, and tear gas, in the quelling of demonstrations inside
detention facilities.?? The use of chemical irritants, such as tear gas and pepper spray, in
detention facilities to quell riots and to subdue detainees deemed un-cooperative also lead to
serious injury and in some cases appears to be a contributing factor in death of persons
deprived of their liberty.?®> The Committee against torture expressed concerns about the use
of chemical irritants in closed spaces and stated that such use endangers the lives of inmates.?

10.  The use of restraints and restraint positions have also resulted in the injury or death of
persons deprived of their liberty with some studies indicating that restraint had been used by
police officers in twenty-five per cent of cases of death in police custody and established as
the cause of death in ten per cent of the cases.?® Restraint positions, in which detained persons
are pinned face down or held in prone positions have led to a number of deaths.?6 Human
rights mechanisms have expressed their concern with regards to the use of mechanical
restraints against both prisoners?” and patients in psychiatric hospitals?® and warned that the
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3.

prolonged use of restraint can lead to muscle atrophy, life-threatening deformities and organ
failure.?

11.  Police and prison officials should, when resorting to force — including the use of
restraints in custodial settings — comply with the relevant international norms and standards.=°
The Basic Principles on the use of force and firearms by Law Enforcement Officials prescribe
that when dealing with persons in custody, force should not be used except when strictly
necessary for the maintenance of security and order in the institution or when personal safety
is threatened and that in any case firearms can only be used in case of immediate threat of
death or serious injury.3* The Nelson Mandela Rules contain detailed rules on the use of
restraint instruments, in particular prohibiting their use for disciplinary purposes.3

Sentencing

12.  The death penalty® has been recognized as a source of physical and psychological
violence, in particular due to the fact that death row constitutes an environment where persons
sentenced to death are particularly vulnerable to violence.®* The Special Rapporteur on
torture found that the death row violated the prohibition of torture, inhuman or degrading
punishment, due to, inter alia, the prevailing harsh treatment and conditions of detention.
This may include physical violence, quasi constant use of physical restraints such as
shackling, detention in cages or small cells, and solitary confinement.3¢

13.  Life sentences also have a significant impact on the physical health of prisoners, with
some reports of healthcare neglect by prison authorities. Some human rights mechanisms
have found that life sentenced prisoners are at risk of ill-treatment and excessive use of force
by prison officers.3” The number of prisoners serving life sentences has increased by 84%
between 2000 and 2014, with their number amounting to close to 480,000 worldwide.® In
addition to the fact that such sentences inevitably result in the eventual death of the sentenced
person in detention, life imprisonment has been described as “civil death” due to the loss of
sense of self and control experienced by prisoners.*

Violence between persons deprived of liberty and resulting deaths and
serious injury

Forms of inter-prisoner violence

14.  Inter-prisoner violence constitutes an important cause of death and serious injury of
persons deprived of their liberty, representing in some contexts over 17 per cent of deaths in
custody.*® This type of violence is widespread, with some surveys indicating that over half
of the prisoners interviewed had been exposed to violence originating from fellow inmates.*
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Human rights mechanisms have repeatedly expressed their concern about the high rate of
inter-prisoner violence.*?

15.  The presence and activities of gangs in detention facilities is the source of much of
inter-prisoner violent activities*® and according to some studies, disproportionately contribute
to this type of violence.* The expansion of criminal organizations inside prisons has resulted
in several mass-killings of detainees, qualified by some as massacres, especially in the Latin-
American context.*> Gang violence has resulted in the death of child detainees in a number
of countries.*® Also linked to the presence of gangs in prisons is the extortion by organized
groups of prisoners of their co-detainees for “protection” purposes. This results in violence
as those refusing to pay are often beaten, sometimes to death.*’ Inter-prisoner violence also
takes the form of “disciplinary” sanctions often imposed by certain inmates on others
detainees.*

16.  Several human rights mechanisms have also expressed their serious concerns with
regards to the prevalence of sexual violence in situations of deprivation of liberty, including
in immigration detention.*® Widespread inter-prisoner violence also leads persons deprived
of their liberty to exchange sexual favours for protection. Women and girls in detention are
extremely vulnerable to sexual violence when they are not detained separately from men and
boys. Lesbian, gay, bisexual, transgender and intersex detainees as well as inmates with a
history of mental health problems are among the persons most exposed to sexual violence
and victimization from fellow inmates.°

17. Ethnic tensions between prisoners have led to clashes resulting in injury to detainees
in many facilities.5! Discrimination between prisoners on various grounds is a frequent cause
of inter-prisoner violence, resulting for instance in detainees being singled out by groups of
prisoners for abusive treatment based on nationality,5? and persons with disabilities being
more exposed to violence.5®

Contributing factors

18.  Lack of adequate investigations and accountability into instances of inter-prisoner
violence is an important contributing factor as it creates a climate of impunity which results
in the recurrence of this type of violence. For example, perpetrators of physical violence,
including sexual violence often only face disciplinary measures whereas if these crimes took
place outside of detention settings, perpetrators would face criminal prosecution and
sanctions.

19.  Acquiescence and tolerance of inter-prisoner violence by prison management and
staff is highlighted as a major contributing factor by human rights mechanisms.5 In addition
to being tolerated, violence between detainees is sometimes induced by law enforcement
personnel in order to punish or elicit cooperation from targeted detainees.% Sexual violence
has also been highlighted as occurring with the consent, approval or even at the solicitation
of prison administration.® The divulgation by guards to other detainees of the nature of a
crime committed by a new detainee, for example by revealing that the individual was
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convicted for sexual abuse, can also contribute to sexual violence.>” The Special Rapporteur
on torture has stated that inter-prisoner violence, including sexual harassment and rape, may
amount to torture if the authorities consent or acquiesce.%® Prison staff also contribute to inter-
prisoner violence when they delegate authority to or rely on certain categories of prisoners,
such as criminal leaders, inmate representatives or designated inmates granted with a high
degree of authority, to ensure discipline and security within the prison.>

20.  The management of prisons by prisoners has been identified by several human rights
mechanisms as the main factor contributing to inter-prisoner violence.® According to the
Special Rapporteur on extrajudicial, summary and arbitrary executions, the violent death of
some inmates is an inescapable consequence of the abdication of authority to prisoners.5!
This is due to the ruthless nature of the “discipline” imposed by prisoners including beatings
and stabbings; the fact that the strength of prison gangs grows over time and so does the
number of clashes between these gangs; and because such conditions facilitate riots and
uprising to which the only possible response is a large police or military intervention likely
to result in the injury or killing of scores of detainees.®? In his 2008 report, the Special
Rapporteur extensively examines the phenomenon of prison self-government, and formulates
concrete proposal for States on how to reassert responsible control over their prison
populations and to effectively protect prisoners from each other.%

21.  Overcrowding and understaffing are also conducive to inter-prisoner violence.5
Understaffing can make both the management of prisons by prisoners, and the exponential
rise of use of violence related to it unavoidable.%5 An insufficient ratio of staff to detainees
can make it difficult for staff to supervise inmates effectively and results in a lack of security
for themselves, making it difficult to protect detainees from inter-prisoner violence.5®
Unavailability of personnel trained in the management of inter-prisoner violence is also a
contributing factor.6” Overcrowding may not only lead to riots,% but also hinders prison staff
efforts to monitor densely populated cells and common spaces and impedes effective
segregation of detainees.®® Lack of segregation between different categories of detainees
further contributes to inter-prisoner violence. This includes failure to separate pre-trial
detainees from convicted prisoners,”™ exposing the former to a greater risk of violence. The
risk of sexual violence is significantly higher for women and girls in mixed-sex detention,™
for transgender women when placed together with male detainees,” and for children detained
in adult facilities and police custody.” Lack of work and educational activities which is
exacerbated by overcrowding is also conducive to inter-prisoner violence.

Violence against prison staff

22.  Violence by persons deprived of their liberty not only affects other detainees but also
personnel working in detention settings. The Committee against Torture has highlighted
violence and assaults faced by prison staff and expressed its concern over the frequency and
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magnitude of the phenomenon.”™ Prison staff can be affected by gang violence, with guards
and their families intimidated and threatened and even killed outside of the detention facility
by individuals affiliated with criminal gangs operating inside prisons.’ Fear of such reprisals
can prevent prison staff from acting to protect inmates from inter-prisoner violence.’®

Violence death and serious injury resulting from environmental factors

Conditions of detention

23.  Inadequate conditions of detention can also be a factor contributing to deaths and
serious injury in detention, when they are seriously inadequate they can constitute an
immediate or long-term danger to life.”” Infectious and communicable diseases spread easily
in overcrowded detention facilities due to poor hygiene and sanitation and infestation with
vermin and insects facilitate which may adversely impact on the right to life of detainees.”

24.  Denial or inadequate provision of food and water to detainees can also adversely affect
their right to life. The Subcommittee on the prevention of torture has expressed its concern
when food and water was not provided in police custody,” when it was of inadequate quantity
and quality, and in the absence of budgets to feed detainees.® In extreme cases, minimal
rations of food can cause severe weight loss, resulting in deterioration of detainees’ general
health condition, causing diarrhoea, reducing their ability to recover from injuries and
ultimately causing their death.8!

25.  Fires in detention facilities are also a cause of death and serious injury, sometimes
resulting in the death of several dozen detainees.® Overcrowding can lead to an increased
death toll as authorities may be to ensure the protection of detainees in such emergencies.8

Self-harm

26.  Self-harm is an important cause of death and serious injury for persons deprived of
their liberty and human rights mechanism have repeatedly expressed concern regarding its
prevalence.®® The World Health Organization has noted that suicide is often the single most
common cause of death in correctional settings® and studies have found that risk of suicide
was three times higher for male prisoners and nine times higher for female prisoners than the
general population.?

27.  Conditions of detention can contribute to self-harm to which detainees sometimes
resort to in order to draw public attention to their treatment and conditions of detention..
Overcrowding has been identified as factor in self-harm and suicide.®® Conditions on death
row, including solitary confinement, inadequate food and constant use of restraints has been
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acknowledged as often leading prisoners develop psychological disorders and to commit
suicide.*®

28.  Other factors contributing to self-harm include the insufficient number of
psychologists and psychiatrists and the lack of training of prison in how to maintain or
improve the mental health of detainees.®* Lack of vigilance towards persons requiring special
protection is an additional factor. In its General Comment 36 on the right to life the Human
Rights Committee highlighted the duty of States to take adequate measures to prevent
suicides of individuals deprived of their liberty. Additional vigilance is required for detainees
with, psychosocial disabilities, a history of self-harm and suicide attempts, history of
substance abuse, as well as signs of increased risk of suicide such as lack of family visits, ,
the moment at which the person is sentenced or when a relative dies.?

Lack of adequate access to healthcare

29.  States must respect the right to health and ensure equal access for all persons,
including those deprived of their liberty, to preventive, curative and palliative health
services.® Yet access to healthcare is often inexistent or inadequate and infringements to the
right to health contribute to deaths in situations of deprivation of liberty.%

30.  Rates of disease, drug dependency and mental illness in the prison population are
much higher than in the general population.®*Indeed, mortality rates are high and have been
shown to be as much as 50 per cent higher for prisoners than for people in the wider
community.® Infectious and communicable diseases are often not adequately treated with
potential lethal consequence.®” Infection rates for tuberculosis are between 10 and 100 times
greater in prison.®® Prisoners are five times more likely to be living with HIV and are often
left without treatment.®® The full impact of overcrowding on access to healthcare by persons
deprived of liberty has been addressed in previous reports of the High Commissioner on
human rights in the administration of justice.®

31.  Inadequate access to healthcare often stems from routine underfunding, understaffing
and lack of prison health policy. This can result in shortages of medicine and medical
supplies, lack of specialists,'°* requiring that detainees to pay to receive treatment.'%? Lack
adequate access also results from organizational and structural lacuna, for example lack of
means of transportation or personnel to transfer inmates from detention facilities to
hospitals,% or absence of personalized medical records.'® Decisions on healthcare services
are also often taken by penal-oriented administrators instead of independent public-health
actors. Access to healthcare services is often dependent on negotiations with staff tasked
with security sometimes resulting in denial of access to appropriate medical services and
preventable deaths.'% Persons deprived of liberty can also often access a limited range of
treatments compared to those available in the community and in some cases, external heath
facilities refuse to admit and treat persons deprived of their liberty.06
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32.  Lack of healthcare or inadequate treatment in detention for persons who use drugs can
also contravenes the right to health®” and can contribute to deaths in detention. Access of
detainees to medical treatment, including access to opioid substitution therapy, is often
severely restricted even if it has been demonstrated that therapy is the most effective
intervention available for the treatment of opioid dependence and that it contributes to
reducing mortality.%® Persons who use drugs may also face multiple forms of violence under
the guise of treatment when placed in mandatory administrative detention.%

33.  Deaths in custody also results from lack of medical treatment for injuries and illnesses
stemming from torture and inadequate conditions of detention. Lack of basic medical
attention and denial of access to medicine, make otherwise treatable conditions, such as
infected wounds, asthma or diabetes, fatal.*

34.  Detainees should have access to healthcare at least equivalent to that available in the
community, which takes into account the additional risks linked to incarceration.''* The
Mandela Rules offer extensive guidance to States on how to implement access to healthcare
in detention in a manner which will contribute to reducing deaths in custody and the Special
Rapporteur on the right to health has formulated numerous recommendations in this regard
in a recent report on the right to health in the context of confinement and deprivation of
liberty.12

I11. Measures to address violence and prevent deaths and serious
injury in situations of deprivation of liberty

A. Accountability

35. By depriving persons of their liberty, States assume responsibility to care for their life
and bodily integrity. Due to this heightened duty of care, States must take any necessary
measures to protect the lives of individuals deprived of their liberty.1*® The adoption of such
measures requires the identification of the causes of violence, death and serious injury in
custody. This can be done in a comprehensive manner by initiating and conducting
investigations into these incidents and collecting and analysing detailed data on them.
Adequate investigations pave the way for holding to account individuals responsible for
incidents of violence, deaths and serious injury while the collection of data contributes to
ensuring institutional accountability for these incidents and the factors which contributed to
their occurrence.

36.  The importance of recording and examining these incidents is recognized in the
Mandela Rules which require the prompt reporting of “any custodial death, disappearance or
serious injury to a judicial or other competent authority that is independent of the prison
administration and mandated to conduct prompt, impartial and effective investigations into
the circumstances and causes of such cases.”'** However, authorities being often unaware of
violent incidents taking place in detention facilities, access by persons deprived of liberty to
complaints mechanisms are required to bring these incidents to light.

1. Complaints mechanisms

37.  Adequate complaints mechanisms are an important tool through which persons
deprived of liberty can exercise certain rights and freedom and an important prerequisite for
effective investigations into allegations of violence and ill-treatment. Rule 56 of the Mandela
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Rules provides that prisoners should be afforded an opportunity to make complaints
regarding their treatment, without censorship, to the central prison administration or the
appropriate judicial or competent authorities. The existence of adequate complaints
mechanisms is an important prerequisite for effective investigative and accountability
mechanisms.

38.  Human rights mechanisms have expressed their concern regarding the absence of
complaints mechanism for persons deprived of their liberty. *> For instance, following some
country-visits the Subcommittee on the prevention of torture expressed concern about the
lack of complaints mechanisms in psychiatric hospitals where some of the patients are
committed without their consent.*%

39. In order to be effective, complaints mechanisms must be independent, effective,
confidential and accessible for victims of torture, including persons deprived of their
liberty.**” They must have the capacity to deal freely with any complaint, provide effective
follow-up for the purpose of remedial action and ensure that those who file complaints do
not face reprisals.''® Persons deprived of their liberty must be aware of and have confidence
in these mechanisms. Several human rights mechanisms have found that, in some countries,
detainees had no knowledge of, or trust in existing complaints mechanisms, or that fear of
reprisals precluded them from seeking protection.®

40.  Complaints mechanisms must also take into account the needs of persons with
increased vulnerability. The Committee on the rights of the child has expressed concern about
the lack of independent complaints mechanisms available to children in some countries.'?°
The Committee has urged States parties to ensure that all children deprived of their liberty
have access to a safe and child-friendly mechanism to file complaints relating to their
deprivation of liberty.? The Committee on the elimination of discrimination against women
has highlighted its concerns about women’s ability to report violence in situations of
deprivation of liberty, and has called upon States to establish independent mechanisms for
the submission of such complaints.*?? The Committee is particularly concerned about the
difficulties women confront when filing complaints about police misconduct, the lack of
adequate mechanisms for reporting, and the absence of an environment conducive to
submitting such complaints.?3

41.  Another challenge to the credibility of complaints mechanisms is their perceived lack
of effectiveness.'? Indeed, in some contexts, few complaints result in criminal investigations,
prosecutions or sanctions,'® or result in inadequate or lighter sentencing of perpetrators of
violence or ill-treatment, which in some cases is tantamount to impunity.'® In particular,
there are reported instances of authorities bringing charges for abuse of authority or severe
bodily injury rather than torture.*?” This may discourage victims from proceeding with their
complaints or filing complaints at all.

42.  While some complaint mechanisms are lacking in some states, others provide useful
examples to emulate. For instance, some complaint mechanisms include a centralized filing
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procedure and provide for immediate medical and legal assistance to complainants.*? Further
in some countries, in all cases of death, the competent judicial authorities are immediately
informed and an internal administrative procedure is initiated.'?

Investigations

43.  The heightened duty of States to protect the lives of individuals deprived of their
liberty by the State, creates a presumption of State responsibility for deaths in custody which
can only be rebutted through a prompt, impartial, thorough and transparent investigation
carried out by an independent body.** In its General Comment no 36 the Human Rights
Committee highlighted that investigations and prosecutions, where appropriate, of potentially
unlawful deprivations of life are an important component of the protection of the right to life.
Investigations can take various forms: preliminary investigations, non-judicial or
administrative investigations and of course judicial investigations. Investigations into
violence, death and serious injury contribute to the protection of the rights of persons
deprived of their liberty and ensure that violations are documented and redressed. With
regards to deaths in custody, the purpose of the investigations is to clarify the circumstances
surrounding the death, and to contribute to preventing the recurrence of death in custody,
reducing trauma and providing an effective remedy to next of kin and the identification,
prosecution and punishment of those responsible.'3* When deaths appear to be of natural
causes, an adequate investigation can contribute to dispelling concerns about inadequate
healthcare or foul play, thereby assisting States to address the presumption of responsibility
for deaths in detention.

44, Judicial investigations become an obligation when there appears to be an arbitrary
deprivation of life for example when there are reasons to believe that the cause of death was
homicide or negligence.'®? Investigations along with the ensuing criminal and disciplinary
accountability mechanisms allow for the identification, prosecution and punishment of those
responsible for violence, deaths and serious injury, ensuring proper implementation of the
law and combat impunity.

45. Human rights mechanisms have repeatedly highlighted instances of failure to
investigate allegations of violence or ill-treatment in situations of deprivation of liberty.
They also extensively called on States to undertake prompt, thorough, impartial and effective
investigations with respect to deaths in custody and all allegations of abuse or violence.***
These calls were made particularly. Human rights mechanisms also highlighted the need to
adequately investigate instances of inter-prisoner violence and decried the absence of
accountability and punishment commensurate with the crime in these cases.’® Failure to
investigate results in impunity and this has been described as a human rights violation in and
of itself in cases of torture and ill-treatment.3¢

46. The Committee against torture also expressed concern about how investigations were
being conducted. The Committee raised the issue of conflicts of interest in investigations,
particularly when complaints of torture or ill-treatment are conducted by the perpetrators of
such treatment or detention authorities, or by the prosecutors who are also in charge of the
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criminal case against the detainee rather than independent authorities.*3” Other lacunae have
also been identified, such as the absence in forensic services of medical personnel trained in
documenting and investigating torture.*3 In other cases, actions of the detaining authorities,
such as delaying or preventing access to the scene of the events, or in other cases ordering
the cleaning a potential crime scene before the arrival of police,* have resulted in obstructing
the investigations into deaths in detention or allegations of torture and ill-treatment.

47.  Several resources are available to States to assist them in the implementation of their
obligation to investigate deaths in custody. General Comment no 36 of the Human Rights
Committee sets out some of the requirements and objectives of investigations into potential
violations of the rights to life, including for instance the need for transparency both with
regards to the victim’s next of kin and the public. The Revised United Nations Manual on the
Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary Executions,
also known as the Minnesota Protocol on the Investigation of Potentially Unlawful Death, is
rooted in the international legal obligations of States to respect and protect life and to
investigate unlawful deaths. It specifies that the duty to investigate is triggered when a State
agent causes the death of a detainee or when a person dies in custody. The duty entails
reporting the event, without delay, “to a judicial or other competent authority that is
independent of the detaining authority and mandated to conduct prompt, impartial and
effective investigations into the circumstances and causes of such a death.”*! The
International Committee of the Red Cross recently published Guidelines for Investigating
Deaths in Custody providing States with detailed guidance on the norms and standards to be
respected and the methodology to be followed by preliminary, judicial and non-judicial
investigations into cases of death in custody.'*> The Manual on the Effective Investigation
and Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, also known as the Istanbul Protocol, provides detailed guidance for the
investigating cases of alleged torture and reporting such cases to the relevant authorities,
setting out the standards for the legal investigation, but also for the documenting of the
physical and psychological effects of torture by medical professionals.4

Data collection

48.  Adequate and accurate data-gathering can help identify trends across detention
facilities, improve oversight, and ensure that investigations are effective and perpetrators are
held accountable. Several UN treaty bodies have emphasized the importance of data for
investigations and prosecutions. The Committee against torture has emphasized the role
statistical data can play in facilitating the determination of root causes and the design of
strategies to prevent and reduce the occurrence of violence and ill-treatment in places of
imprisonment. 144

49.  Insome States, there is an absence of reliable records of violent events and their causes
and consequences in situations of deprivation of liberty.'*> A number of states lack
comprehensive and disaggregated data on complaints, investigations, prosecutions and
convictions in cases of torture and ill-treatment.24¢ The Committee against torture highlighted
the importance of disaggregating data by crime, age, gender, nationality ethnicity, and
geographical location.'#
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50.  Human rights mechanisms addressing particular segments of the population have also
called for increased disaggregation of the data collected on violence in situations of
deprivation of liberty. The Committee on the Rights of Persons with Disabilities has
encouraged States to collect data on violence an abuse against persons with disabilities.*
The Committee recommends disaggregating the data by age, sex, type of impairment,
ethnicity, geographical location, and type of residence or institution.**® The Committee on
the elimination of discrimination against women has recommended that States collect
statistics on incidents of violence against women in detention, including sexual violence.**

51. Some States effectively gather data on deaths and injury of detainees in custody,
including data on causes of self-inflicted injuries such as cuts, oral ingestion of foreign
objects, poison, blows, stabbing, and suicide,*! or the type of inter-prisoner violence and the
related injuries.’® Availability of data about use of force, violence, death and injury is
compiled and disaggregated by age, ethnicity, gender, sexual-orientation and in criminal
justice detention by crime or type of crime the victim was accused or found guilty of, allows
for a thorough examination and identification of trends by the authorities, even after several
years, which may in turn allow for the adoption of mitigating circumstances.

52.  Transparency and availability of this data to the public is increasingly seen as being
important to ensure the accountability of organs of the State that detain individuals and
manage detention facilities. The Special Rapporteur on torture and other cruel, inhuman or
degrading treatment and the Special Rapporteur on Summary Executions have emphasized
the importance of making data on occurrences of violence and death in police and prison
custody publicly available in the interest of transparency and facilitating effective
investigations.5®

B. Practical measures/ good practices

53.  Asexamined above overcrowding has an important impact on material conditions of
detention, facilitate spread of disease and is conducive to inter-prisoner violence and some
States have attempted to address this issue by undertaking criminal law reforms that reduced
incarceration.'®The initiative to elaborate a set of set of universal standards for non-coercive
interviewing methods and procedural safeguards,*®® will provide guidance to States on
moving away from a confession based criminal justice system, thereby reducing the risk of
torture and ill-treatment. In addition to these far-reaching reforms, States can adopt a variety
of practical measures aiming at reducing violence against and among prisoners and deaths in
custody. Among the best practices in that regard are improvements to the training of staff
and the implementation of changes in the management and operation of detention facilities.

1. Training of detention facility personnel

54.  Effective training for detention staff and law enforcement officials can reduce the
occurrence of death in custody and prevent violence against and among detainees.'% Such
trainings should focus on: the proper treatment of detained suspects and the prohibition of
torture; the lawful use of force in law enforcement operations; the arbitrary deprivation of
life, and the management of prisoners in order to prevent inter-prisoner violence.%
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55.  Depending on the specific needs of the facility, issue-specific trainings should be
organized. For instance, mandatory gender-sensitive training for judges, prosecutors, and
police and prison officers can reduce sexual violence in custodial settings,>® while training
and awareness-raising regarding issues children confront in detention facilities can also
improve the conditions of detainees.*>® Further, training detention facility staff to recognize
suicidal tendencies in incarcerated individuals can assist in suicide prevention.

56.  However, training and education programs on human rights and the prevention of
torture have a limited impact.’®* Those organizing trainings should be attentive to the
circumstances in which trainings are conducted, for examples compelling prison staff to
attend such trainings on their personal time may predispose them negatively.'®? Trainings
should include modules on sanctions that personnel may face if they fail to comply with the
professional standards of conduct.’®® All trainings should be conducted with a view to
improving the morale, work ethic, and sense of belonging of detention facility personnel and
law enforcement officials.®* The report on the seminar held in 2017 to exchange national
experiences and practices on the implementation of effective safeguards to prevent torture
during police custody and pretrial detention offers additional guidance for States in their
efforts to prevent torture and other ill-treatment in custodial settings. 165

Management and Operation of Facilities

57.  Risk of violence, death and serious injury resulting from actions of officials can be
reduced through the adoption of a number of practical measures. These include maintaining
proper records of persons deprived of their liberty by registering them upon arrival at a
detention facility ensures that all persons are kept track of,%% ensuring a medical examination
upon arrival and providing persons deprived of their liberty immediate access to a lawyer. 167
Standard operating procedures such as those related to visits, disciplinary measures and use
of force and restraints should be regularly updated.® Integrating evaluation of aggressive
behavior in the decision process regarding resort to physical restraints on potentially violent
detainees and implementing de-escalation techniques can also reduce the incidence of
violence, particularly in psychosocial facilities.t®® In addition to being separated from male
detainees, female detainees should be monitored by female guards in order to protect them
from sexual violence and exploitation. 7° Finally, detainees should be provided an avenue to
lodge complaints when threatened with arbitrary deprivation of life or ill-treatment.t”* This
can be by way of an anonymous hotline,*”? confidential complaint mechanisms,'”® or via
internal or external investigations of places of detention.’* When dealing with juvenile
detainees, States should ensure that such mechanisms are child-friendly.®

58.  Access to healthcare can be improved and incidents of self-harm reduced through the
implementation of a number of practical measures. For instance, providing prisoners with
access to a medical professional immediately upon arrival and*’® ensuring that each person
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deprived of their liberty has an individualized medical file assists the authorities in providing
medical care tailored to their needs.*”” Ensuring regular medical check-ups, and periodic
meetings with trained psychosocial staff.’® Combined with awareness raising on the
prevention of suicide across the prison, such care can help detect suicidal and self-harm
tendencies in prison populations.*”

59.  Proper management of detention facilities can reduce inter-prisoner violence, and
States should maintain effective control of the entirety of these facilities.'® Prison officials
should therefore not limit their tasks to the monitoring of the perimeter of facility but also
ensure the internal management of the accommodation units. Detention facility staff are best-
positioned to prevent violence!! and States can implement strategies to detect and prevent
violence in detention facilities to be carried out by facility staff. Further, encouraging staff
engagement with detainees and ensuring that detainees are heard can reduce violence
between detainees.182

60.  Measures related to the organization of the detention facility are equally important.
Prison management can establish institutional or external mechanisms for early detection,
monitoring, and documentation of violence,!® install cameras in facilities,'®* and develop
policies to combat gang violence.'® Establishing a mechanism to keep detainees informed of
their administrative situation is also important as transparency can reduce dissatisfaction and,
consequently, the incidence of violence.’® The practice of ensuring cultural and ethnic
diversity in accommodation units instead of grouping detainees according to their ethnicity
or origin can also contribute to limiting tensions.'®” Substandard material conditions of
detention also contribute to violence death and serious injury. Some States have made strides
to renovate detention facilities and improve the material conditions of prisoners.18

61.  Proper management of detention facilities cannot be effectively implemented in the
absence of adequate resources. In order to execute the strategies that will improve detention
conditions and reduce violence detention facilities must be adequately staffed. '8 Staff ratios,
pay levels, working conditions, and proper training and supervision all facilitate better
treatment of detainees and increase the security of these environments.®® Adequate staff
training and resources are necessary for effective oversight and accountability, which in turn
ensures that the law is properly implemented.®* Adequate resources also promote better
institutional cultures.

IVV. Conclusions and recommendations

62.  Violence is prevalent in situations of deprivation of liberty and mortality rates of
persons deprived of liberty are often much higher than the general population. This is
the result not only of vertical and horizontal violence but also due to environmental
causes such as conditions of detention and inadequate access to healthcare.

63. Lack of accountability for serious injury and death in detention remains a
concern both with regards to individual accountability of perpetrators of the ill-
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treatment and violence, and institutional accountability for creating conditions
conducive to violence death and serious injury or for failing to take measures to address
them.

64. The interpretation and conclusions of human rights mechanisms, such as
General Comment 36 on the right to life offer valuable guidance to States. Expert and
practitioner led initiatives such as the development of guidance on non-coercive
interviewing methods and procedural safeguards and the updating of the Istanbul
Protocol on effective investigation and documentation of torture also assist States to
comply with their heightened duty of care to protect the life and bodily integrity of
persons deprived of liberty.

65.  States should, in addition to exploring the possibility of implementing some of
the good practices mentioned throughout this report, consider the following
recommendations:

a) Adopt measures to address overcrowding by reducing recourse to
incarceration including by resorting to pretrial detention as a last resort; developing
and implementing alternatives to custodial measures during pretrial and post-
conviction and reviewing penal policies and legislation to ensure proportionate
sentencing. States should in this regard analyse the impact of life sentences without
parole on overcrowding.

b) Guarantee access to healthcare that is tailored to the individual needs of
detainees and ensure that the care available to them be at least equivalent to that
available in the community.

C) Ensure good and safe working conditions for staff and assess the adequacy
of prison staffing to ensure sufficient prisoner-staff ratios.

d) Where prisons are de facto managed by prisoners States should take
measures to reassert responsible control over the prison and prison population.

e) Collect, compile and analyse data about use of force, violence, death and
serious injury in detention, disaggregated by age, ethnicity, gender, sexual-orientation,
cause of death and type of offence the victim was accused or found guilty of.

f) Analyse causes of inter-prisoner violence with a view to develop strategies
to address it.

0) Ensure that all cases of death and serious injury in custody are reported
and investigated by an independent body. In cases of deaths, where the preliminary
investigation reveals that the cause of death was homicide or negligence, or where this
is a prima facie conclusion, a judicial/criminal investigation must be initiated and those
found responsible held to account.

h) Ensure adequate disciplinary sanctions for staff or detainee perpetrators
of acts of violence and where these acts amount to crimes ensure that all perpetrators
are prosecuted and that sanctions are commensurate to the gravity of the offence.
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