The War on Drugs:
Undermining
Human Rights

The global “war on drugs” has been fought for 50 years,

without preventing the long-term trend of increasing drug
supply and use. Beyond this failure, the UN Office on Drugs
50 YEARS OF THE WAR ON DRUGS and Crime (UNODC) has identified many serious “unintended
negative consequences” of the drug war - including
widespread human rights abuses.® These human rights
costs result not from drug use itself, but from choosing

a punitive enforcement-led approach that, by its nature,
criminalises many users, often the most vulnerable in

society, and places organised criminals in control of the
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Respect the human rights of
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forced detention, forced labor,
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rights standards and norms or
that remove the right to self-
determination.
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information; a drug courier executed by firing squad; a family
killed at a military checkpoint; an HIV worker imprisoned for
distributing harm reduction information; a family displaced
by aerial fumigation of their crops; a drug user detained for
years of forced labour and beatings on the recommendation
of a police officer; a cancer sufferer denied pain-killing
medicine. But they are not isolated. They are all a direct

consequence of the war on drugs.

Like the war on terror, the war on drugs is framed as a
response to an exceptional, existential threat to our health,
our security, and indeed the very fabric of society. The
“Addiction to narcotic drugs” is portrayed as an “evil” the
international community has a moral duty to “combat”
because it is a “danger of incalculable gravity” that warrants

a series of (otherwise publicly unacceptable) extraordinary
measures. This is not an exaggeration of the political rhetoric.
These words are enshrined in international law, including the
1961, 1971 and 1988 UN drug conventions.®

This crusading language has created a political climate in
which drug war policy and enforcement are not required

to meet human rights norms.® In fact, despite being one of
the three pillars of the UN’s work (along with development
and security), these international agreements lack any
obligation to ensure compliance with human rights. In over
one hundred articles, human rights appear specifically only
once (in relation to crop eradication)® — a staggering omission
in treaties negotiated and adopted post-World War II, in the
era of the modern human rights movement. This omission is
now reflected in national law and policy worldwide. Through
production, transit, sales and use, the responses to every
stage in the supply chain of illicit drugs are characterised by
extensive human rights violations, committed in the name of

supply and demand reduction.

In order to meaningfully count these human rights costs,

it is necessary to not only see the connections between

law and policy, and the effects on the ground, but also to
make comparisons with what happens under alternative
approaches, including the decriminalisation of the possession
of drugs, and models of legal regulation. For example, most
of the abuses resulting from a punitive, enforcement-led

approach to illegal drugs do not occur in relation to the



Punishments for drug possession and use are often grossly disproportionate and contribute to spiralling prison populations
(Photo credit: California Department of Corrections and Rehabilitation)

production, sale and use of tobacco, alcohol and prescription

medicines.

Ultimately, just as UN member states refer to “shared
responsibility” for drug control, so too must they bear
shared responsibility for human rights abuses perpetrated
in its name. That is what Count the Costs is about — taking
responsibility and openly evaluating all policy impacts, and

all other options.

The human rights costs
of the war on drugs

1. Drug use and criminalisation

Global drug usage has risen dramatically since the

war on drugs started. The UNODC estimates, probably
conservatively, that between 155 and 250 million people
worldwide, or 3.5% to 5.7% of the population aged 15-

64, used illicit substances at least once in the last year.
Global lifetime usage figures are much higher, probably
approaching one billion. Yet a punitive response to drug use

remains at the core of the war on drugs philosophy.

There is no specific right to use drugs, nor is an argument

for one being made. However, debates around the rights and
wrongs of individuals’ drug use should not obscure the fact
that enforcing the criminalisation of consenting activities of
hundreds of millions of people impacts on a range of human
rights, including the right to health, privacy, and freedom of
belief and practice, and involves substantial human costs.
The centrality of criminalising users means that in reality a
war on drugs is to a significant degree, a war on drug users;

a war on people.

The impact of criminalisation and enforcement varies, with
sanctions against users ranging from formal or informal
warnings, fines and treatment referrals (often mandatory),
to lengthy prison sentences and punishment beatings.
Within populations impacts also vary, but are concentrated
on young people, certain ethnic and other minorities,
socially and economically deprived communities, and

problematic users.

Punishments for possession/use are frequently grossly
disproportionate, violating another key tenet of

international law:

* In Ukraine, the possession of minimal amounts of drugs

(from 0.005g) can lead to three years in prison®



* In Russia, a person can be imprisoned for one and a

half years for solution traces in a used needle

* In Georgia urine tests for drugs can serve as a basis for

imprisonment®

The UN Special Rapporteur on the right to health (see box)
has called on UN member states to “decriminalize”” or
“de-penalize possession and use of drugs”.It is a call that has
been echoed by the UN Secretary-General,® and the heads
of UNAIDS® and the Global Fund to Fight AIDS, Tuberculosis
and Malaria in the context of HIV/AIDS,"® and by high
profile politicians including many serving and former
heads of state in the context of human rights, security and

development.

2. The right to a fair trial and due
process standards

The marginalisation of human rights in drug law
enforcement can be witnessed in the widespread erosion of

due process in dealing with drug offenders:
Alternative justice systems

In many countries drug offenders are subject to parallel
systems of justice that do not meet internationally
recognised fair trial standards. For example, in Iran, drug
trafficking defendants are tried before revolutionary
courts™ where defence counsels may be excluded from

the hearing and appeals are not allowed on points of

law. Similarly in Yemen, drug defendants are subject to
trial before Specialized Courts where “trials are generally
reported to fall short of international standards of fair trial”,
according to Amnesty International.®® Many of the trials
that are held before these courts are death penalty cases. In
Egypt,"? drug defendants have been included in decades-old
emergency laws that allow certain drug cases to be tried in
emergency or military courts which lack the due process
protections of civilian courts. These courts have also been

empowered to rule on death penalty cases.
Presumption of guilt

Elements of drugs enforcement in many countries have seen

a reversal of the burden of proof, with the presumption of
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The current international system of
drug control has focused on creating
a drug free world, almost exclusively
through use of law enforcement
policies and criminal sanctions.
Mounting evidence, however,

suggests this approach has failed ...

While drugs may have a pernicious

effect on individual lives and society,
this excessively punitive regime has

not achieved its stated public health
goals, and has resulted in countless

human rights violations.

Anand Grover

UN Special Rapporteur on the right of everyone to
the enjoyment of the highest attainable standard of
physical and mental health,

2010

innocence effectively replaced with a presumption of guilt.
It is the erosion of one of the most basic of due process
guarantees reflected in international human rights

law.@® The phenomenon is most commonly associated with
threshold quantities for drug possession®; if the threshold
is crossed there is a presumption of a supply/trafficking
offence, invariably associated with a dramatic ramping up
in punitive responses. The death penalty is a mandatory
sentence in some countries for possession above a certain

threshold.

In Singapore, the presumption of guilt extends to anyone
who has keys in their possession to “anything containing

a controlled drug” or to “any place or premises or any part
thereof in which a controlled drug is found”. Such people
“shall, until the contrary is proved, be presumed to have

had that drug in his possession”. It even specifies that “The
presumptions provided for in this section shall not be rebutted

by proof that the accused never had physical possession of the



controlled drug.” These presumptions have been criticised

by UN human rights monitors.®®

Even when penalties are not as severe, the effects on the
presumption of innocence are clear. In the UK, for example,
since 2005 arrest for certain trigger offences (even before
charge for any crime), leads to a mandatory drug test, the
refusal of which is an imprisonable offence. If the test is
positive, even if no charge is brought, the individual is then
mandated to attend a medical assessment, refusal of which

is similarly criminal/imprisonable.
Detention without trial

Malaysia’s Dangerous Drugs Act empowers authorities to
detain drug trafficking suspects for up to 60 days without
a warrant and without a court appearance. The detention
orders may be extended, which then requires a court
appearance. However, unless the court grants the suspect
release, the detainee can be held for successive two-year
intervals. As of the end of 2008, more than 1,600 people

were detained under this Act.@”
Drug detention centres

In some countries, notably in India, East and Central Asia,
drug users are routinely sent to drug detention facilities,
without trial or due process — for example, on the word of a
family member or police officer — for months, or even years.
Whilst sometimes termed “treatment” or “rehabilitation”
facilities, they are no more than detention centres, often
indistinguishable from prisons (except that those in prison
have at least often seen a lawyer and a courtroom). Often
run by military or public security forces and staffed by
people with no medical training, these centres rarely
provide treatment based on scientific evidence. Instead,
military drills and forced labour are often the mainstays,
and detainees are denied access to essential medicines

and effective drug treatment, and subjected to HIV testing

without consent.

* In China there were approximately 700 mandatory drug
detoxification centres and 165 “re-education through
labour” centres, housing a total of more than 350,000

drug users in 200549

* In Indonesia injecting drug users can be legally
detained for up to nine months before sentencing. A
2007-8 survey found that more than 60% reported some

form of physical abuse by police®

With respect to drug treatment,

in line with the right to informed
consent to medical treatment (and
its “logical corollary”, the right to
refuse treatment), drug dependence

treatment should not be forced on

patients.

Antonio Maria Costa
Executive Director, UN Office on Drugs and Crime

3. Torture and cruel, inhuman or
degrading treatment or punishment

People who use drugs, or who are arrested or suspected of
drug offences, are frequently subject to various forms of
cruel and unusual punishment. This includes abuses such as
death threats and beatings to extract information; extortion
of money or confessions through forced withdrawal
without medical assistance; judicially sanctioned corporal
punishment for drug use; and various forms of cruel,
inhuman and degrading treatment in the name of
“rehabilitation”, including denial of meals, beatings, sexual

abuse and threats of rape, isolation, and forced labour.

» Ukrainian police have used physical and psychological
abuse against drug users, including: severe beatings,
electroshock, partial suffocation with gas masks and
threats of rape, often to extort money or

information®@»@b



* In Cambodia, abuses have included: detainees being
hung by the ankle on flagpoles in midday sun®?;
shocking by electric batons; whipping by cords,
electrical wires, tree branches and water hoses; and
rape — including gang rape and forcing women into
sex work. Abuses are not only carried out by the staff,
but delegated to trusted detainees to carry out against
fellow detainees. Such abuses are also perpetrated
against children, who comprise around 25% of those in

compulsory drug detention centres®?

* In China, detainees have been forced to participate
in unpaid labour, day and night, whilst suffering the
effects of withdrawal. Access to methadone is denied
and payment demanded for other medications that help
with withdrawal. Beatings (some causing death) are
commonplace, with “chosen” detainees also carrying

out physical violence against fellow detainees®®
* Denial of healthcare in places of detention (see above)

Over 40 countries maintain corporal punishment as

a sentence of the courts or as an official disciplinary
punishment®; at least twelve in relation to drug and
alcohol offences, including for their consumption and for
relapse (Singapore, Malaysia, Iran, Yemen, Saudi Arabia,
Qatar, Brunei Darussalam, Maldives, Indonesia [Aceh],

Nigeria [northern states], Libya and UAE).

Judicial corporal punishment is absolutely prohibited in
international law because it is a form of torture or cruel,
inhuman and degrading punishment. This is reflected both
in international human rights treaty law, and is a recognised
rule of customary international law. Its application to people
who use drugs or alcohol is, simply put, illegal. Corporal
punishment is used in some countries as a main punishment
or in addition to imprisonment. Whipping, flogging or
caning is often carried out in public to intentionally

escalate feelings of shame and humiliation — and can lead to
profound psychological damage as well as physical

injury.®® Related harms can be particularly acute for
vulnerable populations of drug users, a disproportionate
number of whom suffer from mental health problems, or

are living with HIV.
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No one should be stigmatized or
discriminated against because of
their dependence on drugs.

I look to Asian Governments to
amend outdated criminal laws that

criminalise the most vulnerable
sections of society, and take all the
measures needed to ensure they live

in dignity.

Legislation can also stand in the way
scaling up towards universal access
- in cases where vulnerable groups
are criminalized for their lifestyles.
We have to find ways to reach out to
sex workers, men who have sex with
men and drug users - ensuring that
they have what they need to protect

themselves.

Ban Ki-moon
UN Secretary-General,
2008

4. The death penalty and extrajudicial
killings

32 jurisdictions currently retain the death penalty for drug
offences, with thirteen having a mandatory death penalty
for certain categories of drug offences.®” Most executions
occur in China, Iran, Saudi Arabia and Vietnam. Methods
of execution include hanging, firing squads, beheading and
use of lethal injections. These killings have been clearly

identified as a violation of international law by the UN.



Deaths in relation to drug offences also include both
extrajudicial killings and targeted killings. Police drugs

“crackdowns” have often included extrajudicial violence.

Despite being blatantly illegal under international law,

the US has a policy of openly targeting alleged drug
traffickers for assassination.®® The Pentagon announced
in 2009 that 50 Afghan drug traffickers had been placed

on a list of people to be “killed or captured”,® a list that
included both combatants and non-combatants. The UN
Special Rapporteur on extrajudicial, summary or arbitrary

executions has made it clear that:

“To expand the notion of non-international armed conflict
to groups that are essentially drug cartels, criminal gangs
or other groups that should be dealt with under the law
enforcement framework would be to do deep damage to the
IHL [International Humanitarian Law] and human rights

framework.”@

* As many as 1,000 executions occur worldwide for
drug offences each year,®V but precise numbers are
unknown due to the secrecy of some states. Statistics
for China, the most enthusiastic executioner, are most
uncertain, with estimates of executions for all offences

in 2007 varying from 2,000 to 15,000¢?

* Inrecent years Iran has seen an explosion in reported
executions. The UK Foreign and Commonwealth Office
estimated there were 650 executions in 2010, 590 of

which were for drug-related offences

* In Malaysia, between July 2004 and July 2005, 36 of 52

executions carried out were for drug-trafficking®®

* In 2003 the Thai government launched a “war
on drugs” crackdown, the first three months of
which saw 2,800 extrajudicial killings. These were
not investigated and the perpetrators were not

prosecuted or punished

* The Thai Office of the Narcotics Control Board
admitted in November 2007 that 1,400 of the people
killed in fact had no link to drugs®®

AN

Each year approximately 1,000 people are executed for drug
offences

5. Over-incarceration and arbitrary
detention

Punitive drug enforcement has fuelled a dramatic expansion

of prison populations over the past 50 years.

While significant numbers are incarcerated for possession/
use alone, a far larger proportion are imprisoned for “drug-
related” offending. These are mainly low-level players in the
illicit trade and low income dependent users offending to
support their use - the “low-hanging fruit” often picked up
by target-driven enforcement efforts. There has also been
growing use of arbitrary detention under the banner of
“drug treatment” (see “drug detention centres”, p. 5), and the

use of extended pre-trial detention for drug offenders.

* In a survey of ten cities in nine European countries,
over half of a sample of heroin and cocaine users had

been imprisoned®>

* The prevalence of HIV is usually several times
higher in prisons than other communities due to the

overrepresentation of injecting drug users in prison®®



Mexico’s “war on drugs”

* Complaints relating to military and police abuses
made to national human rights commissions have
increased by 900% since the beginning of the

militarised “war on drugs” in 2006

 Attacks on journalists, human rights defenders and
migrants by criminal groups and security forces have
gone uninvestigated. For example, 35 journalists
were killed with eight more missing, feared dead,
between 2007-10; and in Veracruz police officers
kidnapped, robbed and beat a journalist who had

earlier witnessed police attacking a reporter©”

e Children and entire families have been killed at drug
war military checkpoints. These include Bryan and
Martin Almanza, aged five and nine, killed when
soldiers opened fire on their vehicle in April 2010.

In June 2007, two women and three children, aged
two, four, and seven, were shot and killed when they
failed to stop at a military checkpoint involved in
“the permanent campaign against drug trafficking”.
More recently, a child of fifteen and his father were
killed by soldiers in Monterrey, with relatives saying

they were shot without any indication to stop®®

The US - the “great incarcerator”

* In 2008, over half of federal inmates in the US were

in prison due to a drug charge®”

The US imprisons more people for drug offences
than the EU does for all offences, even though the
EU’s population is 40% higher than that of the US“?

Despite having similar levels of drug use, of US state

prisoners serving sentences for drug offences in
2005 45% were Black, 20% Hispanic and 28%
White.“? Yet just 13% of the US population is Black,
15% Hispanic and 80% White“2“%
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Individuals who use drugs do not
forfeit their human rights. These
include the right to the highest
attainable standard of physical

and mental health (including
access to treatment, services and
care), the right not to be tortured
or arbitrarily detained, and the
right not to be arbitrarily deprived
of their life. Too often, drug users
suffer discrimination, are forced to
accept treatment, marginalized and
often harmed by approaches which
over-emphasize criminalization and
punishment while underemphasizing
harm reduction and respect for
human rights.

Navanethem Pillay

UN High Commissioner for Human Rights,
2009
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Figure 1: Estimated number of adults incarcerated for drug law violations
in the United States, 1972-2002



In many areas, access to proven harm reduction measures is extremely limited

6. The right to health

The “right to the enjoyment of the highest attainable
standard of physical and mental health” is a fundamental
right first articulated in the 1946 Constitution of the

World Health Organization (WHO), and included in many
subsequent international human rights treaties, including
the International Covenant on Economic Social and Cultural

Rights and the UN Convention on the Rights of the Child.

The right to health includes access to health-related
education and information; the right to be free from non-
consensual medical treatment; the right to prevention,
treatment and control of diseases; access to essential
medicines, including those controlled under drug control
systems; and participation in health-related decision making
at the national, community and individual levels. Good
quality health provision should be available, accessible, and
acceptable without discrimination - specifically including
on the grounds of physical or mental disability, or health
status.“? In country after country around the world,
however, the right to health is denied to people who use

illegal drugs.

Punitive drug enforcement often runs contrary to the right
to health when dealing with drug using populations, most
prominently by denying access to treatment and harm
reduction services, and creating practical and political
obstacles to getting essential medicines. This creates serious
health costs, particularly for vulnerable populations of
problematic drug users, including those who inject drugs —
an estimated 15.9 million people“ in at least 158 countries

and territories around the world.

Injecting drug use causes one in ten new HIV infections
globally, and up to 90 per cent of infections in regions such

as Eastern Europe and Central Asia.“®

Despite this, in many of these areas, access to proven

harm reduction measures — including needle and syringe
exchanges programmes (NSP) and opiate substitution
therapy (OST) —is extremely limited or entirely unavailable.
Yet these interventions are recognised by UN human rights
monitors as a requirement of the right to health for people
who inject drugs,“” while methadone and buprenorphine
for OST are on the World Health Organization’s essential

medicines list.“®



The enjoyment of the right to health of all people who use drugs — and are dependent
on drugs — is applicable irrespective of the fact of their drug use ... drug use is not a
medical condition and does not necessarily imply dependence. Indeed the majority of

people who use drugs do not become dependent and do not require any treatment.

Anand Grover

UN Special Rapporteur on the right of everyone to the enjoyment of the highest

 In Russia, although 37% of the 1.8 million people who
inject drugs are infected with HIV, NSP is severely
limited and OST is illegal. By comparison, HIV rates
amongst people who inject drugs in countries with long-
established harm reduction programs, such as the UK,

Australia and Germany, are below 5%

* Of countries/territories where injecting drug use is

reported, 76 have no NSP, and 88 have no OST

e Prison needle and syringe programmes are currently
available in only 10 countries, and OST is available (in

at least one prison) in fewer than 40 countries“”

¢ In Central Asia, Latin America and Sub-Saharan Africa,
OST coverage equates to less than one person for every

100 people who inject drugs

» Despite vast need, very few people who inject drugs
have access to hepatitis B/C and tuberculosis treatment
(particularly in low- and middle-income countries),
access to the overdose prevention drug Naloxone, or

harm reduction services for stimulant users®®

¢ In the Eurasian region, very few injecting drug users
with HIV get antiretroviral therapy, ranging from less
than 2% in Ukraine to just 0.2% in Russia.®? This is
disproportionately low compared with others living

with HIV6?

Enforcement activities themselves can create direct health
harms, for example during aerial drug crop fumigation
(including damage to eyes and skin, and miscarriages®?),

as well as interfering with access to health services.

50 YEARS OF THE WAR ON DRUGS

attainable standard of physical and mental health,
2010

Criminalisation of use, and the stigma and discrimination
that often accompany it, contribute to the reluctance of
people who inject drugs to utilise treatment and harm
reduction services. This is especially the case when laws
against the carrying of injecting paraphernalia are in place
(running contrary to the UN’s International Guidelines on
HIV/AIDS and Human Rights®¥) or when police have a high

presence near service providers.©>

Global drug control efforts aimed at non-medical use of
opiates have had a chilling effect on medical uses for pain

control and palliative care.

Unduly restrictive regulations and policies, such as those
limiting doses and prescribing, or banning particular
preparations, have been imposed in the name of controlling

illicit diversion of narcotic drugs.©®

Instead, according to the World Health Organization, these
measures simply result in 5.5 billion people — including 5.5
million with terminal cancer — having low to nonexistent
access to opiate medicines.®” More powerful opiate
preparations, such as morphine, are unattainable in over

150 countries in the world.



7. The right to social security and an
adequate standard of living

The war on drugs has created far wider human rights
costs through a series of disastrous negative impacts on
development, security and conflict in many of the world’s
most fragile states (explored in more detail in the Count the

Costs Development and Security briefing).

Some drug war enforcement efforts have far more direct
impacts, notably militarised crop eradication programmes
- particularly those involving extensive use of aerial
fumigation. These have led to human displacement, food
insecurity, and denial of welfare and livelihoods to those

displaced.

* On average, 10,000-20,000 indigenous people have
been displaced each year in Colombia due to crop

eradication®®

* In Nangarhar, Afghanistan, forced eradication, bans on
cultivation, threats of NATO bombing campaigns, and
imprisonment of farmers led to a decrease in opium
production; another consequence of this was a 90%
drop in incomes for many, and internal displacement

and migration to Pakistan®®

* Due to crop eradication, some farmers in the region
have resorted to selling their underage daughters for
marriage, underlining the centrality of poverty as a

driver of involvement in drug production®®

Conviction for drug offences can also result in the removal
of social welfare, including public housing (e.g. in many US
States®), and denial of federal funding for students — an
extra punishment in addition to potential incarceration and
lifelong criminal records. The result is a worsening cycle of
poverty, marginalisation and criminality for individuals and

families.

Recently, in the UK, the coalition government proposed

the removal of benefits for those who use drugs or refuse
treatment. The move showed no understanding of the
realities of drug dependence, and raised concerns about the

impact on dependent children.®?

For many years, global consumption
of narcotic drugs and psychotropic

substances has been below the
levels required for the most basic
treatments ... As long as these
drugs remain inaccessible to the
large majority of people around the

world, patients will not be able to
derive the health benefits to which
they are entitled under the Universal
Declaration of Human Rights.

International Narcotics Control Board (INCB)
2010

8. The rights of the child

Children are at the forefront of political justifications for
drug control. Indeed, there are few more politically potent
justifications for any policy than child protection. But the
reality is that children’s rights have been increasingly
violated through drug control measures while drug use and

drug-related harms among children have continued to rise.

The UN Convention on the Rights of the Child is the core
international treaty setting out a comprehensive set of rights
protections for children. All but two States have agreed to be
bound by its terms. It includes protection from drugs (article
33), with States being required to, “take all appropriate
measures, including legislative, administrative, social and
educational measures, to protect children from illicit use

of narcotic drugs and psychotropic substances as defined

in the relevant international treaties and to prevent the use

of children in the illicit production and trafficking of such

substances.”



The spray planes often targeted our community. People would get very sad when they
saw the fumigation planes. You see the planes coming — four or five of them - from far
away with a black cloud of spray behind them. They say they are trying to kill the coca,
but they kill everything. I wish the people flying those fumigation planes would realise

all the damage they do ... Once the fumigation spray hit my little brother and me. We
were outside and didn’t make it into the house before the planes flew by. I got sick and
had to be taken to the hospital. I got a terrible rash that itched a lot and burned in the
sun. The doctor told us the chemical spray was toxic and was very dangerous. I was
sick for a long time and my brother was sick even longer. We were fumigated a total of
five times.

Javier*, age 11
(on the counterdrug aerial fumigation programme that has targeted his farming community in Guaviare province, Colombia)
*For security reasons, Javier’s name has been changed

The key question, when counting the costs to child rights of * Children are tortured to extract evidence

the war on drugs is this: Are these “appropriate measures”,

particularly given the outcomes?©3 * Aerial fumigation in Colombia damages children’s

physical and mental health?®

* Asmany as 1,000 children have been killed to date in

the Mexican war on drugs, and up to 50,000 have lost at It is a tragic irony that the good intentions of many who

least one parent®® defend the status quo, with the aim of protecting and
defending the rights of young people, have in practice
* Children are used to fight against the drug cartels in exposed them to dramatically increased levels of risk and

Mexico® actual harm.

Children grow up in prison, when their parents are

convicted of minor drug offences®®

 Children are subjected to invasive searches for drugs®”

* Random school drug testing takes place, in violation of

the child’s right to privacy®®

Children who inject drugs are denied access to harm

reduction, based on their age®

 Children are beaten and sexually abused in drug

detention centres?

Street children are subjected to police violence due to

suspected involvement in drug dealing™ Children’s rights have been increasingly violated through drug
control measures

50 YEARS OF THE WAR ON DRUGS



9. Cultural and indigenous rights

The war on drugs has effectively criminalised entire
cultures with long standing histories of growing and using
certain drug crops. The traditional use of coca for cultural
and medicinal purposes in the Andean region is well known
and well established among indigenous groups. The 1961
Single Convention on Narcotic Drugs provided a 25-year
grace period for coca chewing to continue, which has now
long expired. As a result, traditional uses of coca are not
permitted in international law, based on treaty negotiations

that entirely excluded indigenous people.

Compare this with the view of the UN Special Rapporteur on

the rights of indigenous people that:

“[I]t has become a generally accepted principle in
international law that indigenous peoples should be

consulted as to any decision affecting them.”

The now universally adopted Declaration on the Rights of
Indigenous Peoples recognises this right too, as well as the

right of indigenous peoples to:

“[P]ractise and revitalize their cultural traditions and
customs”, and to “the use and control of their ceremonial
heritage, traditional knowledge and traditional cultural
expressions, as well as the manifestations of their
sciences, technologies and cultures, including human
and genetic resources, seeds, medicines, knowledge of the

properties of fauna and flora.”

The UN Permanent Forum on Indigenous Issues (UN PFII)
has recently supported the call for the removal of traditional
uses of coca from the scope of international drug control.”

In 2009 the UN PFII requested that:

“Those portions of the [1961] Convention regarding
cocaleaf chewing that are inconsistent with the rights of
indigenous peoples to maintain their traditional health

and cultural practices, be amended and/or repealed.”"®

The blanket ban on traditional uses of such plants is an area
of considerable conflict.”” This was illustrated in June 2011,

by the Bolivian government’s withdrawal from the 1961 UN

Single Convention on Narcotic Drugs, as a result of its failed
attempt to amend the Convention to allow for the practice of
coca leaf chewing. Bolivia has since signalled its intention to
re-accede to the convention with a reservation that permits

this traditional use of coca.

The centuries-old indigenous practice of coca leaf chewing is
under threat

Are there benefits?

The main claim for health-related human rights benefits of
50 years of prohibition-based international drug control is
that while it has not prevented overall drug use from rising,
it has kept levels of use lower than they would otherwise

have been, so contributing to the right to health.

However, the deterrent effect of punitive user-level
enforcement is highly questionable. Comparative analyses
show no significant link between punitiveness or intensity
of enforcement and levels of use. The limited evidence
available suggests such effects are at best marginal, relative
to socio-economic and cultural factors.”® The benefits of
localised enforcement successes — a violent drug trafficker
captured or a drug gang dismantled for example — can

be held up as examples of contributing to the security

and protection of the rights of others from the actions of



criminals. But such impacts are usually temporary and
marginal, normally just displacing any illegal activity to
new areas — the so called “balloon effect”. It is clear that
in most places drug supply has more than kept pace with
rising demand — often with prices falling and availability

increasing.

Many claim that having an international consensus on

how to deal with drugs is both an indicator of success and
of support for the status quo. However, as this briefing
demonstrates, the human rights outcomes of this consensus
are overwhelmingly negative, and the process by which the
international consensus is maintained is one that actively
precludes debate on alternatives that could achieve better
outcomes. There is every reason to believe that a new
international consensus could be achieved and maintained
around a system of drug control that is genuinely based
upon the three principles of the UN - security, development

and human rights.

How to count the costs?

International human rights law provides a wide range of
broad, legally binding indicators against which to measure
the harms or benefits of drug policies. Detailed indicators
relating to specific areas of policy should be developed
from these, and existing indicators structured to better

understand a human rights-based approach to drug control.

A range of evaluative and comparative tools exist, including
a well-established body of research on Human Rights
Impact Assessments. There is potential, and an urgent

need, to model current approaches alongside a range of
alternative models — including decriminalisation of personal
possession of drugs and models of legal regulation — to

provide guidance on the best ways forward.

At national level, human rights must be incorporated into
planning, implementation and evaluation of programmes
and policies. Similarly, international funding must pass

through human rights scrutiny.

At the UN level, the drug control system must begin to

operate as a set of mechanisms to deliver, not undermine,
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human rights. The UN Office on Drugs and Crime is making
progress in this area through the adoption of new human

rights guidelines for country teams.

The UN Commission on Narcotic Drugs must play a role in
discussing at a political level human rights concerns relating
to drug policies, and the International Narcotics Control
Board must incorporate human rights into its scrutiny of

state practices.

In order to achieve this, civil society engagement is essential.
Otherwise, the true human rights picture will never become

clear.

Conclusions

Some human rights are absolute and many of the abuses
documented in this briefing are inexcusable, regardless of
the context in which they take place, or the aims pursued.
These include freedom from torture, execution and
arbitrary detention, and there are many clear-cut examples

of drug policies or practices violating these rights.

Some other rights, such as the exercise of indigenous and
cultural rights, may be lawfully restricted. But this poses a
crucial question for the current drug control system.” The
test for when restrictions on human rights are permissible
does not and should not lie in drug control legislation or
policies. It lies in human rights law. Broadly, any restriction
on human rights must be prescribed by law, in pursuit of a

legitimate aim, and be proportionate to the aim pursued.

The question is rather simple: If a law or policy cannot
achieve its aim, or has proven incapable of doing so over a
considerable length of time (in this case 50 years), then can
the restrictions on human rights that stem from it ever be

proportionate and therefore permissible?

In considering this question, the seriousness of the
restriction (which varies depending on the right and
individual circumstances), its breadth (in this case global
and applicable to everyone), and its duration (in this case
perpetual) will be key, but must be balanced against other
concerns. Drug use, and the policies and laws devised to

address it, impact on a wide range of policy arenas (see



www.countthecosts.org), but like all areas of domestic and
international policy, the driving consideration should be
the promotion of the UN’s three pillars — human rights,
human development and human security. In drug policy,
however, these goals have been marginalised by the
threat-based rhetoric of the drug war, and the failed and

counterproductive interventions that have flowed from: it.

What is abundantly clear is that human rights will always
suffer in a war zone. But it is also clear that the war on
drugs is a policy choice. There are other options, including
decriminalisation and models of legal regulation, that, at the
very least, should be debated and explored using the best

possible evidence and analysis.

We all share the same goals — a safer, healthier and more
just world. It is time for all sectors affected by our approach
to drugs, and particularly those concerned with human
rights, to call on governments and the UN to properly Count

the Costs of the War on Drugs, and explore the alternatives.

In the context of overwhelming
evidence that drug law enforcement
has failed to achieve its stated
objectives, it is important that

its harmful consequences be
acknowledged and addressed. These
consequences include ... severe
human rights violations, including
torture, forced labour, inhuman and
degrading treatment, and execution
of drug oﬁ”gz,nders in a number of
countries.

The Vienna Declaration
(of the 2010 International Aids Conference)
wwww.viennadeclaration.com
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The war on drugs has led to widespread human rights abuses and mass criminalisation of vulnerable populations
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