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An Evidence-Grounded Call for Bold Action

The Biden-Harris Administration has an unprecedented man-
date to advance equity, which it has identified as a key priority.
The advancement of equity cannot be meaningfully achieved
without bold action in the domain of drug policy, as recognized
by the Office of National Drug Control Policy (ONDCP) by
including racial equity among its priorities for the first year of
the Biden-Harris Administration.! For decades, current policy
approaches to drug use and addiction have been amplifying ineq-
uities across racialized and economically marginalized Americans.
This is the direct result of an overreliance on the criminal jus-
tice system and supply-side enforcement (collectively described
as drug prohibition) to control drug-related harms. This con-
tinues to be the status quo despite clear scientific evidence that
this approach is ineffective. To address emerging and long-stand-
ing drug-related crises, the United States needs drug policies
grounded in the best available scientific evidence. This is critical
to addressing three interrelated issues: the opioid overdose epi-
demic, the disproportionate harms of the criminal justice among
racialized Americans, and the potential opportunities presented

by drug decriminalization and regulation.

Below, we outline five key drug policy issues that require immedi-

ate, bold, and evidence-grounded action. These are:

Reforming cannabis policy;

2. Removing obstacles to harm reduction for overdose and
infectious disease prevention;

3. Increasing access to medication for opioid use disorder;

4. Evolving drug courts; and

5.  Elevating the use of discretion in drug law enforcement.
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1. Reforming Cannabis Policy

Prohibition has failed to control the demand and supply of can-
nabis, with widespread use and availability continuing unabated
based on data from the United Nations Office on Drugs and
Crime, and other sources.** Beyond its failure to achieve these
goals, the prohibition of cannabis has caused significant harms
including disproportionate criminalization for low-level offences
(6.1 million cannabis arrests in the United States between 2010
and 2018),’ especially among Black, Indigenous, and Latinx com-
munities, barriers to access of medical cannabis,® and impedi-
ments to cannabis research.” For these and other reasons, canna-
bis policy reform for medical and adult use has continued to gain
momentum internationally and nationally. Moreover, public sup-
port for cannabis reform is now at 68%, the highest proportion
recorded,® and there are growing calls to reallocate resources from
enforcing low-level cannabis offences towards health and social

services instead.

Against this backdrop, there is an opportunity to modernize can-
nabis policy at the federal level and to support states in their con-
tinued development of regulated markets for medical and adult

cannabis use.

Key Actions
¢ Remove cannabis from Schedule I of the Controlled Sub-

stances Act (CSA), such as by adopting the Marijuana Oppor-
tunity Reinvestment and Expungement (MORE) Act (H.R.

centreondrugpolicyevaluation


http://cdpe.org
http://facebook.com/centreondrugpolicyevaluation
http://twitter.com/drugpolicyctr
mailto:info%40cdpe.org?subject=

CENTRE ON
DRUG POLICY
EVALUATION

3884/S. 2227). This federal legislation would not only
remove cannabis from the CSA, but also begin to address
persisting racial inequities by allowing for the expungement
and resentencing of cannabis convictions, providing finan-
cial support to communities most harmed by criminaliza-
tion, and diversifying the regulated cannabis industry.

*  Dutan end to the negative impacts of cannabis criminaliza-
tion in other sectors including, but not limited to, child wel-
fare, housing, education, employment, and immigration.

*  DPrioritize equity in established and emerging regulated can-
nabis markets by formally ensuring diversity in access to can-
nabis production, processing, and sales licences, supporting
people in the transition from the illegal to legal markets, and
providing broadly available capital and banking solutions.

e Invest profits from regulated cannabis markets into support-
ing the public good, such as equity initiatives, harm reduc-
tion, evidence-based education and treatment on substance

use, and research.

2. Removing Obstacles to Harm
Reduction for Overdose and
Infectious Disease Prevention

An estimated 75,500 Americans died of overdose between March
2019 and March 2020 and preliminary data indicate that over-
dose deaths will reach an all-time high in 2020.° In cities such as
St. Louis'® and Philadelphia,’ Black and Latinx communities are
being disproportionately impacted by the opioid overdose epi-
demic, alongside well-publicized racial disparities in the COVID-
19 pandemic. Multiple outbreaks of HIV and Hepatitis C infec-
tion related to injection drug use have occurred in urban and rural
areas across the United States since 2015."> Many evidence-based
strategies that are the most effective at preventing these adverse

health outcomes are rooted in harm reduction.

Harm reduction refers to a set of interventions to reduce the
negative consequences of substance use. Harm reduction inter-
ventions are often described as “meeting people where they are
at,” and do not require abstinence, which is not always a realistic
or desired goal. Harm reduction interventions include the provi-
sion of sterile injecting equipment, naloxone, and education for
opioid overdose reversal, supervised consumption sites, and clin-
ical approaches to reduce barriers to addiction treatment access.

Over thirty years of evidence supports the use of harm reduction
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strategies to prevent overdose and infectious disease transmission.
However, current federal policies and enforcement decisions limit
the ability of states and municipalities to implement these proven,
life-saving interventions. These barriers to life-saving harm reduc-
tion interventions must be removed to save lives. We are encour-
aged by the explicit inclusion of harm reduction in the priorities
of ONDCE! as well as the first dedicated funding stream for

harm reduction by the United States Congress."?

Key Actions

*  Support state and local efforts to pilot and evaluate super-
vised consumption sites (SCSs) in the United States. Im-
mediately drop the lawsuits against potential SCS operators
in Philadelphia, and do not levy the “crack house statute”
against them or other possible SCS operators. Over 120
SCSs'* exist globally and they have been found to reduce
overdose mortality and infectious disease risk, and increase
access to treatment and other health services."” The “crack
house statute” currently stands in the way of this interven-
tion.'®

*  Eliminate the ban on federal funding for syringe service pro-
grams (SSPs). Although the ban was modified in the Consol-
idated Appropriations Act in 2016 to permit funding from
the Department of Health and Human Services for some
SSPs, the continued ban on purchasing injection equipment
with federal funds and the need to seck special permission
from federal authorities place undue burden on SSPs, which
are recognized by the World Health Organization as the
primary strategy to prevent infectious disease transmission
related to injection drug use.

*  Pass mandates to increase access to naloxone to prevent
overdose deaths. This includes (a) mandating coverage in
public and private insurance plans, (b) requiring that fed-
erally-funded drug treatment programs and correctional
settings provide naloxone upon release, and (c) negotiating
with manufacturers for reduced bulk pricing of naloxone.

*  Pass federal mandates to allow for the implementation of
voluntary drug checking services (e.g., fentanyl test strips,
infrared spectrometry, mass spectrometry) in response to the
unacceptably high level of overdose mortality stemming pri-
marily from unknown high-potency opioids in the unregu-

lated drug market."”
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3. Increasing Access to Medication
for Opioid Use Disorder

An estimated 2.4 million Americans are eligible for opioid agonist
therapies to address opioid dependence.'® These therapies, which
are dubbed Medication for Opioid Use Disorder, or MOUD, are
pharmaceutical medications such as methadone, buprenorphine/
naloxone, and other formulations that can manage opioid with-
drawal symptoms and help stabilize individuals' drug use and
lives. Extensive research has identified these medications as the
gold standard in treating opioid addiction.”?' For that reason,
both methadone and buprenorphine are included on the World
Health Organization’s List of Essential Medicines.”? Evidence
from the United States and elsewhere demonstrates that they
are also effective in preventing overdose and drug-related recid-
ivism.??* Despite this medical consensus on the effectiveness of
MOUD, however, under 20% of eligible Americans have access
to these life-saving treatments. To prevent the cycle of untreat-
ed addiction, overdose death, and criminal justice involvement,
the Biden-Harris Administration must prioritize access to these
life-saving treatments. We are encouraged by the priority of
ONDCETP to expand access to evidence-based treatment, including

by removing unnecessary barriers to MOUD.!

Scaling up access to MOUD requires four parallel actions. First,
create an MOUD stockpile sufficient to cover all eligible Amer-
icans. Second, address gaps in the provision of MOUD for in-
carcerated and recently-incarcerated people that contributes to a
high prevalence of overdose post-release.” Third, provide training
and education for clinicians to increase their capacity to prescribe
these medications. Fourth, respond to misinformation about the
effectiveness of these medicines, which has critically hampered
their rollout. This “MOUD hesitancy,” much like vaccine hesi-
tancy, undermines the delivery of life-saving medicines to people
who need it and the response to the ongoing opioid overdose ep-

idemic.

Key Actions

e Direct the Department of Health and Human Services to
create a stockpile of opioid agonist therapy to cover all eligi-
ble individuals.

e Direct the Federal Bureau of Prisons to scale up access to
MOUD to ensure continuation of medication during

and post-incarceration for eligible individuals, and work
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with state authorities to improve access for individuals
incarcerated in state and municipal prisons and jails.

*  Direct the National Institute on Drug Abuse to develop and
fund clinical training programs on the prescribing of opioid
agonist therapy to address low dispensation of these life-sav-
ing medications.

*  Direct the Office of National Drug Control Policy to develop
a public education campaign to dispel myths contributing to
MOUD hesitancy.

*  Remove the “X” waiver requirement for the clinical prescrib-
ing of buprenorphine as MOUD,* along with dispropor-

tionate restrictions on methadone prescribing.?”

These recommendations are in line with guidance from incom-
ing United States Surgeon-General Dr. Vivek H. Murthy, MD,
who wrote that clinicians must “ensure that the recognition and
treatment of opioid use disorder is a universal aspect of training
and part of every clinician’s toolbox.” Dr. Murthy further identi-
fied that, “[e]radicating the bias against addiction that too many
people — including some clinicians — still harbor” is critical to
addressing the severely limited provision of MOUD for eligible

Americans.?®

4. Evolving Drug Courts

For people charged with eligible drug-related offenses, drug
courts offer a treatment-based alternative to incarceration.”” How-
ever, drug courts leave most of the harms of drug criminalization
untouched.** Even with more than 4,000 problem-solving courts
in the United States, people who use drugs remain over-policed,
over-incarcerated, under-housed, and, with respect to healthcare
delivery, under-served.?' Traditional drug court practices also
create their own unnecessary harms, including those associated
with “shock” jail sanctions, abstinence-only treatment mandates,
the overuse of in-patient care, and intrusive drug-testing proto-
cols.?? Despite being one of the few diversion programs scaled up
across the United States, drug courts have had no demonstrable
impact on incarceration rates®® or the opioid overdose epidemic.
They have also only reproduced the racialized legal and healthcare
disparities generated by drug prohibition. People of color are ad-
mitted, retained, and graduated from drug courts at significantly

lower rates than their White counterparts.®®
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Drug courts must be re-designed as a non-coercive, non-puni-
tive, trauma-informed, and evidence-based intervention.’* To
become less coercive — and closer to the voluntary option they
aim to be — drug courts must become pre-plea across the board.
To become non-punitive and more humane, the common practice
of sanctioning participants for not achieving abstinence must be
prohibited. To further reduce participant harms — particularly to
victims of sexual violence — drug courts need to implement trau-
ma-informed alternatives to observed urine-testing protocols.”> To
be considered an evidence-based intervention, drug courts must
provide full access to life-saving opioid medications, not prohibit
the use of prescribed psychiatric medications, and not otherwise
intervene in any doctor/patient relationship.’® Lastly, to become
a more racially equitable and historically-responsive intervention,
drug courts must interrogate their admission and community en-
gagement practices, as well as shift their focus away from one-
size-fits-all treatment mandates towards addressing key health
determinants such as housing, primary healthcare, education, and

employment.®

Key Actions

e Immediately end the use of jail holds as sanction for sub-
stance use or program non-compliance.’’

e Immediately end the use of extended jail holds under the
guise of “keeping participants safe from overdose.”*®

e Immediately end the use of mandated treatment for first-
time offenders and cannabis offences.”’

*  Expand successful completion criteria to include non-absti-
nence-based outcomes.

e Expand program eligibility to include higher-level offenses
or cases involving lengthier prison terms.*

e Allow federal funds from the Bureau of Justice Assistance
to be used to support drug court participants with charges
involving violence.!

e Expand access to, and funding for, culturally-responsive
treatment options.*

e Dartner with community-based harm reduction organiza-
tions and provide education on harm reduction to clients.

*  Implement a low-barrier “housing first” accessibility model
for unhoused participants.®

e Prioritize funding for jurisdictions facing transportation
challenges and treatment deserts.

e Provide non-judicially-intensive deflection and diversion op-

tions for low-level charges.
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*  Develop a model of federal oversight that includes directing
courts to not interfere with medical mandates in the drug
court context.

*  Shift drug court data collection priorities beyond recidivism

to include broader public health outcomes.”

5. Elevating the Use of Discretion
in Drug Law Enforcement

Law enforcement leaders often invoke the mantra, “we don’t make
the laws,” to signal that the scope of their role in policymaking is
limited to its implementation. Yet decisions relating to prioritiza-
tion and modes of law enforcement by police, prosecutors, and
other actors within the criminal legal system are absolutely critical
to shaping the policy environment on-the-ground. How that en-
forcement discretion is communicated also has a powerful impact

on people’s understanding of their legal environment.

In the drug policy sphere, one major example of the leverage of
enforcement discretion is in the area of cannabis. Although major
legislative and regulatory reform is still needed, the cannabis
sector in the United States has emerged as a product of enforce-

ment discretion on the federal level.*

Using enforcement restraint to encourage local innovation in
cannabis policy is certainly relevant to other spheres of federal
drug policy, where discretion can be leveraged to prevent deaths
and promote recovery. Especially at a time of intersecting national
public health crises, federal law enforcement must not stand in the
way of state and local drug policy experimentation. Without ne-
cessitating legislative or regulatory shifts, decisive and coordinated
changes in enforcement priorities can rapidly transform the drug
policy landscape. In fact, enforcement discretion could be crucial

to rapidly achieving many of the priorities outlined above.

Key Actions

*  Make federal statements of commitment not to prosecute
agencies, staff, and clients of above-ground SCSs.

*  Commit to relax enforcement of draconian monitoring and
other regulations on prescribers and healthcare institutions

to reduce access barriers to MOUD.
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*  Make a statement of non-prosecution for harm reduc-
tion-focused diversion to promote access to non-prescribed
buprenorphine.?’

*  Deprioritize regulatory and street-level enforcement target-
ing injectable and other emerging modalities (including safer
supply#®), in line with the evidence of public health benefits
of safer supply and other novel treatment approaches.®>°

e Wind down aggressive drug law enforcement done under the
banner of disrupting street supplies, especially when it comes
to arrest and prosecution of low-level dealers in drug delivery

resulting in death investigations.'

Although restraint is warranted in a number of areas, more aggres-
sive federal law enforcement is warranted in other areas to address
the addiction and opioid overdose crises. These are multifactorial
issues that have numerous structural drivers, where legal interven-
tion can produce public health benefit. This includes scaling up

federal law enforcement in the following areas:

*  Adopt consumer protection to address fraud, abuse, and
discrimination in drug treatment and other health services,
including inside correctional settings.

*  Promote access to housing, employment, and other sup-
portive systems through enforcement of anti-discrimination,
parity, and other provisions.

e Oppose discriminatory and unhealthy zoning provisions
that block access to harm reduction, treatment, housing,

and other services.
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Conclusion

Moving the United States beyond the opioid overdose epidemic,
the inequity crisis in drug law enforcement, and the unacceptably
low levels of access to quality, evidence-based addiction treatment
requires bold, innovative solutions. The recommendations listed
herein offer a roadmap to addressing the current challenges in
drug policy. The United States has the opportunity to be a global
leader in developing evidence-based, effective drug policies. We
urge the Biden-Harris Administration to immediately begin im-
plementing these recommendations to advance equity, health,

and the social well-being of all Americans.
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