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Executive summary

According to official data, an estimated
1,30,000 people use drugs in Nepal, while ap-
proximately 29% of them, or 38,000 people,
inject drugs. In 2019, HIV prevalence amongst
people who inject drugs was at 8.8% —a much
higher rate than that of the general population
in Nepal, which is 0.2%.

On several occasions, the authorities of Nepal
have committed to bring domestic policies in
line with international human rights laws and
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standards. The 2006 National Policy for Drug
Control and the 2010 Drug Control Strategy
underscore the need to protect the rights of
people who use drugs. However, the laws and
policies adopted by Nepalese authorities have
fallen dramatically short of these commitments.

The 1976 Narcotic Drugs (Control) Act, still in
force, criminalises the use, possession for per-
sonal use, and ‘addiction’ to drugs. As such,
Nepal criminalises drug dependence itself — a
medical condition. According to a 2019 survey
of people who use drugs, nearly half of the
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Mobilising communities and civil society through the

Universal Periodic Review

At the occasion of the 3™ Universal Period-
ic Review (UPR) of Nepal’s human rights re-
cord at the Human Rights Council, a coalition
of national and international civil society and
community organisations, coordinated by Re-
covering Nepal and the International Drug Pol-
icy Consortium, came together in order to en-
sure that people who use drugs in Nepal had a
strong voice in the process, and to test wheth-
er the UPR can be an effective tool to support
rights-based drug policy reform. This briefing
paper is one of the outputs of that effort.

In order to draft a submission for the UPR of
Nepal, the NGO coalition organised a nation-
al consultation with 56 representatives of
communities and civil society from across the
country. The consultation was held on 26" June
2020 virtually, to ensure the participation of
people who would not have been otherwise
able to travel to Kathmandu. Furthermore,
focus group discussions were held with repre-
sentatives of women and youth-led organisa-
tions. Ahead of Nepal’s review at the Human
Rights Council in January 2021, the coalition
also produced a short summary of recommen-
dations, and members of the coalition met vir-
tually several delegations of Member States in
Geneva and in Kathmandu.

The 2021 UPR resulted in no recommenda-
tions explicitly mentioning drug policies. This
was in line with research? showing that, during
the 1%t and 2" UPR cycles, only 0.15% of Mem-
ber State recommendations concerned drug

policies, and many of these recommendations
were prohibitionist in nature.

However, a number of recommendations pro-
vided by Member States in the 2021 UPR are
highly relevant to drug policies. These include
the recommendations to adopt anti-discrim-
ination policies, with a focus on gender and
intersecting forms of discrimination (Recom-
mended by Guyana, India, Italy, or Lebanon,
amongst others); to fight impunity for acts of
torture (Recommended by Ireland and France);
to ensure access to justice for people in vulner-
able situations (Recommended by Nigeria); or
to combat violence against women (Recom-
mended by Chile, Canada, China, Cyprus, or
Estonia, amongst many others).?

Furthermore, in July 2021 a representative
of Recovering Nepal delivered an oral state-
ment on behalf of civil society and commu-
nity organisations at the 47™ session of the
UN Human Rights Council, in the agenda item
concerning the adoption of UPR recommen-
dations to Nepal.*

Ultimately, the UPR of Nepal was an opportuni-
ty to bring together civil society and communi-
ties from across the country, and to gather the
information that serves as basis for this brief-
ing paper. The resulting document shows the
extent to which authorities in Nepal fail to re-
spect, protect and fulfil the rights people who
use drugs, and can serve as a basis for future
advocacy for drug policy reform in the country.

e The government of Nepal has not established
any public drug treatment facility. Instead, it
has outsourced this responsibility to private
actors, who operate so-called drug treatment
and rehabilitation centres without training,
authorisation or approval. Nearly 11% of the
respondents surveyed in the 2019 Nepal Drug
Users’ Survey reported experiencing violence
during treatment, and cases of torture and
ill-treatment. Cases of death have also been
reported.

respondents, including 63% of respondents
who injected drugs, had been arrested for
drug use or a related offence.

e Treatment for drug dependence is available
only in private facilities, and at a cost that is
beyond reach for most people. Legal provi-
sions granting immunity from prosecution to
those who enter drug treatment are denied to
people who cannot afford it. Services in bor-
der areas are scarce, though the prevalence of
drug use is higher near the Nepal-India border.
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Screenshot of the national consultation with people who use drugs, 30 June 2020

e Although the government of Nepal supports
harm reduction programmes, the police fre-
guently harass and detain people visiting nee-
dle and syringe programmes (NSP) and opioid
agonist therapy (OAT) services. This has con-
tributed to the poor uptake of harm reduction
in the country. People who use drugs are rou-
tinely stopped and searched without a war-
rant. Women are searched by male police of-
ficers, and are verbally and physically abused
in detention. People who use drugs are rou-
tinely beaten while in custody and coerced
into ‘confessing’ their ‘guilt’.

e Women who use drugs are disproportionate-
ly impacted by the stigma and criminalisation
against people who use drugs, amplified by
patriarchal norms and gender stereotypes.
Drug policies and programmes are neither in-
formed by gender-based considerations, nor
do they address the concerns of women. Over
54% women who use drugs have faced arrest,
compared to 45.2% of men. Women are dis-
proportionately detained for drug offences,
and are incarcerated in alarming conditions,
especially in relation to nutrition and sexual
and reproductive healthcare. Women who
use drugs report severe forms of domestic vi-
olence, but do not have access to remedy.

Intfroduction

In many countries and jurisdictions, people who
use drugs are using mechanisms under interna-
tional human rights law to question repressive
policies and practices for the control of drugs and
demand policies that respect, promote and fulfil
the human rights of people who use drugs.®

This paper, which is based on a submission pre-
pared by the author for the Coalition of NGOs on
Human Rights and Drug Policies on Nepal® to the
UN Working Group on Nepal’s Universal Periodic
Review Third cycle, 37th Session — January-Febru-
ary 2021, is a part of such efforts.

Developed on the basis of a desk review of litera-
ture, focused group discussions with women and
young people who use drugs, and inputs from
a national stakeholder consultation on human
rights and drug policy in Nepal (held virtually on
26 June 2020), the paper examines how Nepal’s
repressive and outmoded drug policies are con-
tributing to the violation of several human rights
recognised under international and domestic law,
including the right to health, the right not to be
subjected to torture or ill-treatment, the right to
equality and non-discrimination and the rights to
liberty and privacy.
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The abolition of the
death penalty in Nepal

Nepal’s decision to abolish the death pen-
alty for all crimes, through its ratification
of the Second Optional Protocol to the In-
ternational Covenant on Civil and Political
Rights aiming to abolish the death penalty,
and more recently through Article 16(2)
of the Constitution of Nepal, is a welcome
step. This decision assumes greater signif-
icance in a region where other countries
including Bangladesh, India and Pakistan
retain the death penalty for drug offences’
and Sri Lanka is threatening to resume ex-
ecutions of people convicted of drug traf-
ficking® in contravention of Article 6 of the
International Covenant on Civil and Political
Rights, which restricts the application of the
death penalty to the most serious crimes,
which, as enunciated by the Human Rights
Council, do not include drug offences.’

Background

Drug use in Nepal

Located in South Asia, Nepal is a land-locked coun-
try and shares its borders with China to the north
and India to the east, west and south. In Nepal, can-
nabis has been used for social, cultural, religious
and medicinal purposes for centuries.' In fact, the
cultural use of psychoactive substances like alcohol
and cannabis in Nepalese society is acknowledged
by the government, which notes that historically,
such use has not created major social problems.**

The government of Nepal has been conducting
periodic surveys to estimate the number and pro-
file of people who use drugs in the country. The
surveys — published in 2008, 2012** and most
recently in 2019, reveal that cannabis is the most
widely used psychoactive substance in the coun-
try after alcohol and remains easily accessible,
despite prohibition.*

The Nepal Drug Users’ Survey, 2076 (2019) com-
missioned by the Ministry of Home Affairs esti-
mates the number of persons who use drugs in
the country to be 130,424, of whom 76.2% are

below the age of 30.%°

Legal framework for the protection of
human rights

The Government of Nepal Act, 1958 is consid-
ered to be the first constitution of the country.
Thereafter, different constitutions were prom-
ulgated under different political regimes. The
‘Constitution of the Kingdom of Nepal, 1990’
and the ‘Treaty Act, 1990’ are regarded as im-
portant milestones in the modernisation of the
legal system by introducing provisions for judi-
cial review of laws and adoption of international
human rights law in Nepal.*®

The Treaty Act, 1990 lays down the procedure
relating to the signing, ratification, accession, ac-
ceptance, or approval of treaties or agreements
to which Nepal is a party, as well as their imple-
mentation. In terms of the status of internation-
al human rights law, section 9(1) of the Treaty
Act, 1990 states that provisions of a treaty that
the government of Nepal has ratified are enforce-
able, and in case of any inconsistency between
treaty provisions and existing laws in Nepal, the
treaty provisions shall apply.*®

After a decade-long civil conflict that saw the
overthrow of the monarchy, Nepal embarked on
a peace process in 2006 and adopted an Interim
Constitution in 2007.%°

In 2007, the Supreme Court of Nepal relied on
provisions of the Interim Constitution as well as
the Treaty Act, 1990 to hold that the state must
comply with obligations under international trea-
ties including the International Covenant on Civil
and Political Rights and International Covenant
on Economic Social and Cultural Rights in order to
protect the fundamental human rights of lesbian,
gay, bisexual and transgender citizens.?

A Constituent Assembly was elected in 2008 to
draft a constitution for the Republic of Nepal. The
resulting Constitution of Nepal, which guarantees
31 fundamental rights and freedoms and articu-
lates the State’s commitment to human rights
and international law,** was adopted on 20 Sep-
tember 2015% (hereinafter referred to as ‘The
Constitution of Nepal’).



Distribution of harm reduction materials in Nepal

Despite progress, people who use
drugs have been left behind by
outdated legislation

The Constitution of Nepal protects the right to
equality and forbids discrimination in the applica-
tion of laws, amongst others, on the grounds of any
‘physical’ or ‘health condition’.?® It also guarantees
the right to health of citizens and entitles them to
receive free basic health services from the State as
well as enjoy equal access to such services.**

As per the Nepal Drug Users’ Survey, 2076 (2019),
29.3% of the respondents — i.e. an estimated
38,000 people — inject drugs.?® Although the fig-
ure reported by the Ministry of Health is much
lower,?® the Survey is roughly close to UNAIDS’
own estimate of 30,900 people who inject drugs.
The lack of availability of harm reduction services
for people who inject drugs can place them at risk
of blood-borne diseases like HIV, hepatitis B and
C, as well as tuberculosis.

As reported in 2019, HIV prevalence among peo-
ple who inject drugs was 8.8%, and was much
higher than the prevalence among the general
population (0.2%) in Nepal.?’ The risk of mul-
ti-drug resistant tuberculosis was 5.13 times high-
er among people who inject drugs.?® The burden
of hepatitis C infection is also high; in one study
published in 2015, over 40% of people who inject
drugs in three regions in Nepal were found to be
infected with the virus.?

Over 63% of people who use drugs wanted to
seek help, but fewer accessed any kind of treat-
ment facility.®® This may be explained by the fact
that people who use drugs are heavily stigma-
tised and criminalised in Nepal.?!

The Narcotic Drugs (Control) Act, 2033 (1976)
was enacted over four decades ago and was last
amended in 1993. The law criminalises the use
and possession of drugs while paying scant at-
tention to the health needs of people who use
drugs. According to the Ministry of Home Affairs,
more than 10,156 people were arrested for drug
offences between 2013 and 2016.%*

At the UN General Assembly Special Session (UN-
GASS) on the world drug problem in April 2016
in New York, Member States agreed to: ‘ensure
that national drug policies...fully respect human
rights and fundamental freedoms’3* The 2018
UN system Common Position on drugs commits
UN entities to place ‘people, health and human
rights at the centre’ of drug policies, and to pro-
mote alternatives to conviction and punishment,
‘including the decriminalisation of drug posses-
sion for personal use.”?

In its Universal Period Review of 2011, Nepal
agreed to recommendations to bring its laws in
line with international human rights standards.?®
Further, in the last Universal Periodic Review of
2015, the Nepalese government accepted several
recommendations to implement the new Consti-
tution consistent with the protection of human
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rights®* and acknowledged this to be its foremost
priority.?’

The National Policy for Drug Control, 2063 (2006)
underscores the need to revise existing drug pol-
icies in @ manner that protects the human rights
of people who use drugs. It also expresses the
government’s commitment to reform the exist-
ing drug law in light of Nepal’'s commitment to
the UN General Assembly.®® The same intent is
reflected in the Drug Control Strategy, 2010.%°

Despite international commitments and repeated
calls from Nepalese civil society for rights-based
drug policies, the Narcotic Drugs (Control) Act,
2033 (1976) has not been reformed or revised in
line with the State’s obligations under the inter-
national human rights treaties and the national
constitution. As a result, people who use drugs
have been left behind in the enjoyment of human
rights and freedoms in Nepal.

Criminalising drug use and
dependence violates human
rights

The Narcotic Drugs (Control) Act, 2033 (1976) crim-
inalises anyone who is ‘addicted’ to any narcotic
drug or psychotropic substance,* thereby treating
a health issue as a crime, and patients as criminals.

One of the basic principles of criminal jurispru-
dence is that no one can be criminalised for a
medical condition. The World Health Organisa-
tion (WHO) considers drug dependence as “a
multi-factorial health disorder that often follows
the course of a relapsing and remitting chronic
disease”.** Even at the height of drug prohibition,
the US Supreme Court ruled that criminalisation
of drug addiction, which is a disease, a status or a
medical condition is unconstitutional and amounts
to inflicting cruel and unusual punishment in viola-
tion of the Eighth and Fourteenth Amendments of
the Constitution of the United States.*

The Narcotic Drugs (Control) Act, 2033 (1976)
also proscribes the ‘consumption’ of drugs,* con-
trary to the mandate of the international drug
conventions,* to which Nepal is a signatory. On
the contrary they encourage States to provide ed-
ucation, treatment, after-care and support meas-
ures to people who are dependent on drugs.

The criminalisation of drug use and drug depend-
ence violates the right to health both under the
Constitution of Nepal, and under international
human rights law.* The International Covenant
on Economic, Social and Cultural Rights, which
guarantees the right to the highest attainable
standard of health, requires the State to provide
treatment for a medical condition or disease, and
explains that this cannot possibly be the basis
for criminalisation. In fact, the UN Committee on
Economic, Social and Cultural Rights has called
on many occasions for the decriminalisation of
people who use drugs.*® The criminalisation of
drug dependence also infringes upon Article
2 of the International Covenant on Economic,
Social and Cultural Rights, as persons with sub-
stance use disorders are subjected to discrimina-
tion, i.e. treated as criminals on the grounds of
their health status. Treating people dependent
on drugs as criminals also violates Article 26 of
the International Covenant on Civil and Political
Rights, which requires all persons to enjoy equal
protection of the law, without discrimination
on the basis of any of the enumerated grounds,
which includes their health status.

Punitive drug policies in Nepal have engendered
a culture of violence and brutality by the police,
which has inturnincreased risk and compromised
the health and safety of people who use drugs.*’

According to the Nepal Drug Users’ Survey, 2076
(2019), nearly half the respondents had faced ar-
rest for drug use or related activities.*® Other sur-
veys among people who inject drugs show even
higher rates of incarceration for drug offences
(nearly 63% of all respondents).*

Furthermore, the criminalisation of drug use
has exacerbated stigma and negative attitudes
towards people who use drugs in healthcare.
Community consultations carried out for Nepal’s
2021 UPR showed that, despite facing significant
health-related problems, people who inject drugs
are afraid to visit medical facilities as they are ei-
ther neglected or shunned or subjected to callous
behaviour by staff.>

The UN Special Rapporteur on the right to health
has considered the pernicious effects of criminal-
isation on the right to health of people who use
drugs and recommended the decriminalisation
of drug use and possession for personal use.*!



Distribution of harm reduction materials in Nepal

Similar recommendations have been made by
the UN High Commissioner for Human Rights>?
and other UN entities.>

The International Guidelines on Human Rights
and Drug Policy encourage countries to: ‘Utilise
the available flexibilities in the UN drug control
conventions to decriminalise the possession, pur-
chase, or cultivation of controlled substances for
personal consumption’ in order to protect the
right to health, respect the right to privacy as well
as ensure the freedom of thought, conscience and
religion guaranteed under international law.>*

However, ignoring the growing body of interna-
tional and comparative law, Nepal continues to
criminalise drug use and dependence, which im-
pairs the dignity and rights of people who use
drugs.

lll-treatment, arbitrary arrests and
detention

Though the Narcotic Drugs (Control) Act, 2033
(1976) allows people who are found to have ei-
ther consumed or purchased or be in possession
of small amounts of drug (without a commercial
motive) for the first-time, to be released on sign-
ing a bond,* in practice, police in Nepal arrest
and detain people who use drugs, for use as well
as supply offences.>®

Under the Narcotic Drugs (Control) Act, 2033
(1976), the power to search and arrest without
a warrant can be exercised in exigent situations,
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after recording reasons in writing.>” However, in
the consultation and focus group that took place
in order to compile the UPR submission, people
who use drugs reported being subject to such
measures routinely without warrant.®® Women
who use drugs complained about being stopped
and searched by male police officers as well as
being verbally and physically abused in deten-
tion.>

Over 83% of respondents in a study conducted
among people who use drugs enrolled in OAT re-
ported that the attitude of the police was either
‘bad’ or ‘very bad’, and that violence in custody
was commonplace.®

Police abuses against people who use drugs take
other egregious forms. Young people who use
drugs reported being searched with no credible
cause and if the police did not find drugs, they
forcibly took their personal money and if the
person protested, then the police would slap
them. People who use drugs are routinely beat-
en while in custody and coerced into ‘confessing’
their ‘guilt’ and disclosing names and contacts
of peers.® Juveniles and young people who use
drugs (below the age of 15 years) are charged
with drug-related offences and not offered diver-
sion measures under the law.®?

The police in Nepal act in complicity with private
rehabilitation centres and forcibly bring people
who use drugs to such centres where they suffer
inhuman treatment, torture and abuse.%

The prohibition against torture during arrest and
detention is incorporated in Nepal’s Constitu-
tion,® but there is no law defining and criminalis-
ing torture. In its Concluding Observations to the
State in 2014, the Human Rights Committee had
expressed concerns over the widespread use of
torture and ill-treatment in police custody as
well as the practice of arbitrary detention in Ne-
pal and desired that this be addressed through
appropriate legislation.%

In its last Universal Periodic Review in 2015, the
government of Nepal accepted a number of
recommendations in relation to education and
training of law enforcement on human rights, in-
cluding on the prevention of torture and ill-treat-
ment as well as on addressing torture through
appropriate legislation.%®



Notwithstanding its commitments, the govern-
ment of Nepal has failed to prevent police abus-
es and ill-treatment of people who use drugs and
is thus in violation of the right to liberty, privacy,
freedom from torture and arbitrary detention
under international human rights law.

Interference and disruption of
harm reduction services

Under international human rights law, the state
has an obligation to respect the right to health,
which means that that the state itself cannot be
an obstacle in its realisation. While the Nepa-
lese government supports harm reduction pro-
grammes, law enforcement agencies disrupt the
delivery of health services to people who inject
drugs.

Police in uniform or plain clothes congregate
around NSPs and stop and search the clients vis-
iting the facilities. Though possession of syringes
or injecting equipment is not a crime and NSPs
operate under the aegis of the National Centre
for AIDS and STD Control, under the Ministry
of Health,*” police apprehend people accessing
NSPs on suspicion of drug use.®® Outreach work-
ers delivering sterile needles and syringes to
women who inject drugs in Nepal have also re-
ported being stopped, searched and arrested.®

Police visit NGO sites providing OAT and arbi-
trarily stop and question clients about their drug
use. ldentity cards issued by the programme are
seized and torn. Police extort money from peo-
ple using the service by instilling fear of arrest.
New or first-time clients are particularly vulner-
able and stop vising OAT services on account of
harassment by the police.” This, apart from vio-
lating the right to liberty and privacy, directly in-
fringes the right to health as is evident from the
data below.

Police apprehending clients from NSP and OAT
sites is contrary to the National Policy for Drug
Control, 2063 (2006) and the Drugs Control Strat-
egy, 2010, which endorse these programmes.”

Arrests and intimidation of people who use
drugs by the police have contributed to the poor
uptake of harm reduction services in Nepal. The
number of needles and syringes provided per
person per year is only 25 and falls far below the

recommendation’? of 200 needles and syringes
per person per year. Access to OAT is a mere 2%
in Nepal, compared to the WHO recommended
target of 40% of people who inject drugs.” The
Special Rapporteur on the right to health has
noted the negative impact of arrests and repres-
sion by law enforcement on the realisation of the
right to health of people who use drugs.”

Nepal’s Drug Control Strategy, 2010 talks about
the government’s plans to change negative atti-
tudes among law enforcement agencies towards
harm reduction programmes through training
and sensitisation.”” However, no such pedagog-
ical exercises have so far been undertaken.

Inflicting torture as ‘treatment’

The Narcotic Drugs (Control) Act, 2033 (1976)
allows people who use drugs to be diverted
from the criminal justice system to a treatment
or rehabilitation centre ‘established’ or ‘recog-
nized’ by the government of Nepal, where they
undergo treatment for three months.”® Under
the law, a treatment centre is a facility which is
‘approved’ by the government for the treatment
and rehabilitation of persons with a dependence
on narcotic drugs.”” Unauthorised private cen-
tres would not qualify as a treatment facility by
this definition.

The Drug Control Strategy of 2010 recognised
that the success of rehabilitation programmes
depends on whether people who use drugs re-
ceive humane and quality treatment with full
respect for their rights, and proposed to set up
at least one model centre for the treatment and
rehabilitation in every region.”®

However, the government of Nepal has not estab-
lished any such centres for the care and reintegra-
tion of people who use drugs. Instead, it has out-
sourced this responsibility to private actors, which
operate so-called drug treatment and rehabilita-
tion facilities, without authorisation or approval.

The government has also failed to impart any
training on the treatment, after-care, rehabilita-
tion and social reintegration of people with drug
dependence to personnel employed at such cen-
tres,” contrary to the requirements under the
UN drug conventions.®
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Community support during the COVID-19 pandemic

Nearly 11% of the respondents surveyed in the
Nepal Drug Users’ Survey, 2076 (2019) reported
experiencing violence during treatment®! — the
extent and severity of which has been docu-
mented in independent reports. With little or no
oversight, supervision and training, some private
rehabilitation centres blatantly violate the rights
of people who use drugs by inflicting ‘torture’ as
‘treatment’ and ‘violence’ as ‘therapy’.®? Practic-
es documented at such centres include forcible
detention and involuntary admission, denial of
medical care and management of withdrawal,
solitary confinement, forced labour, flogging,
beating and other inhuman and degrading ‘pun-
ishments’ to ‘discipline’ and ‘cure’ people who
use drugs.® Several cases of attempted suicide
and even deaths of inmates have been reported
from such centres.?* Complaints of torture and
brutality are rarely investigated by the authori-
ties; on the contrary, it is the victims (i.e. people
who use drugs) who are deemed to be morally
debased and blameworthy.®®

The Special Rapporteur on torture and other
cruel, inhuman or degrading treatment or pun-
ishment has concluded that the Nepalese gov-
ernment’s failure to monitor private drug re-
habilitation centres and enforce human rights
compliant norms for treatment of drug depend-
ence has fuelled human rights violations against
people who use drugs.® According to the Spe-
cial Rapporteur on the right to health, subjecting
people who use drugs to non-consensual inter-
ventions and depriving them of medically proven

therapies for drug dependence violates their
right to health.?” The UN Human Rights Commit-
tee has noted that the denial of medical assis-
tance during withdrawal and the suffering inflict-
ed on people dependent on drugs as a result of
such denial amounts to torture or ill-treatment.%®

In the absence of medically sound treatment
protocols for private centres, people who use
drugs in Nepal are subjected to non-consensu-
al experimentation, which amounts to a viola-
tion of Article 7 of the International Covenant
on Civil and Political Rights. The UN Commit-
tee against Torture has expressed concern over
poor conditions in private drug rehabilitation
centres and ill-treatment inflicted upon peo-
ple admitted to them and called upon the con-
cerned State (in that case Guatemala) to con-
duct a survey of existing centres in the country,
and to ensure that each is duly accredited by
the competent authority and is subject to reg-
ular inspection.®

The UN Special Rapporteur on torture and other
cruel, inhuman or degrading treatment or pun-
ishment has called upon States to ‘Undertake
investigations to ensure that abuses, including
torture or cruel, inhuman and degrading treat-
ment, are not taking place in privately-run cen-
tres for the treatment of drug dependence’®
The UN High Commissioner for Human Rights
has also urged States to undertake rigorous and
independent monitoring of treatment centres
to ensure that treatment takes place on a vol-
untary basis, with informed consent, and that
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Mobilisation of the Women who Use Drugs Network

individuals are not detained against their will.*
The UN Working Group on Arbitrary Detention
has urged countries to investigate and remedy
human rights abuses in so-called drug treatment
and rehabilitation centres established and run by
private individuals or organisations.

In 2018, the Ministry of Home Affairs announced
Operational Guidelines for Drug Treatment Reha-
bilitation Centre - 2075 to regulate and monitor
private rehabilitation centres.”®* While the Min-
istry of Home Affairs has started maintaining a
portal of rehabilitation centres in the country,®
surveillance or inspection have not been carried
out. Consequently, torture and ill-treatment con-
tinue unabated.®

The government of Nepal also has an obligation
to prevent, investigate, prosecute and punish
acts of torture committed by private actors,* and
this obligation applies to people receiving treat-
ment in private rehabilitation centres. When pub-
lic officials fail to do so, they are considered to be
authors, complicit or otherwise responsible for
these acts.”’

Discrimination in access to health
services

Despite the constitutional guarantee of equality
and the right to health, and overarching princi-
ples of non-discrimination in the enjoyment of
the right to health under the International Cov-
enant on Economic, Social and Cultural Rights,

which the government of Nepal is bound by, peo-
ple with drug dependence face systemic barriers
in accessing treatment and harm reduction ser-
vices in Nepal.

The Public Health Service Act, 2075 (2018) se-
cures citizens’ right to obtain free basic health
services for certain conditions, including services
relating to non-communicable diseases, mental
health conditions, and other conditions that may
be notified by the government.®

Treatment for drug dependence is, however,
only available in private facilities and at a cost,
which is beyond reach for most people who
use drugs. As per the Nepal Drug Users’ Survey,
2076 (2019), a mere 3.9% of people who use
drugs received free treatment for drug depend-
ence.® Legal provisions granting immunity from
prosecution to those who enter drug treatment
are denied to persons who cannot afford to pay
for admission. This includes women who use
drugs, who typically are without means and end
up in jail on account of their poverty and drug
dependence.'®

There are currently 14 OAT sites, of which five are
situated in the Kathmandu valley region in Cen-
tral Nepal.l®* People who use drugs report that
services in border areas are scarce, though drugs
are widely available and consumed in places near
the Nepal-India border.’®2 The Ministry of Health
has mapped injecting drug use and HIV-related
risks in border districts,'®® yet people who use
drugs living in these areas lack access to harm
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reduction services.'®

The Constitution of Nepal prohibits discrimina-
tion, inter alia, on the grounds of citizens’ ‘eco-
nomic condition’ and the ‘region’ where they
reside.’® The Constitution also guarantees that
every citizen shall have the right to equal access
to health services.'® Nepal’s National Health Pol-
icy - 2071 (2014) seeks to provide quality health
services for all, including marginalised and at-risk
communities, free of charge, to ensure the reali-
sation of the fundamental right to health.'”’

Economic and geographical barriers, however,
continue to impede the realisation of the right to
health of people who use drugs in Nepal. Under
international human rights law, physical and eco-
nomic accessibility is an integral part of the right
to health, as is the right to non-discrimination.°®

Women who use drugs - Severe
and multiple rights violations

According to the Nepal Drug Users’ Survey, 2076
(2019), there are an estimated 8,732 women who
use drugs in Nepal, a figure that the government
itself acknowledges to be an underestimate, on
account of the stigma associated with drug use
among women.'® The Ministry of Health estimates
that there are around 4,000 women who inject
drugs in Nepal.'*® HIV prevalence among women
who inject drugs is higher than among men who
inject drugs in Nepal,''! revealing greater vulnera-
bility and poorer access to health services. Accord-
ing to a study conducted by UNODC in 2010-2011
at seven sites, only 14% of women who use drugs
in Nepal had ever accessed treatment.*?

The stigma, discrimination and marginalisation
experienced by women who use drugs is ampli-
fied by patriarchal norms and gender stereotypes,
which underpin laws and policies in Nepal.**?

The Nepal Drug Users’ Survey, 2076 (2019) disclos-
es higher levels of unemployment among women
who use drugs as compared to their male coun-
terparts.'** Many women who use drugs engage in
sex work and experience the intersecting nature of
discrimination on account of their gender, nature
of work, as well as drug-using status. Data collect-
ed by UNODC reveal that Nepalese women who
use drugs and engage in sex work are more likely

to have not completed primary school education
and be living alone, without family.'*®

In its concluding observations to the periodic
review of Nepal, in 2018, the Committee on the
Elimination of Discrimination against Women
(CEDAW), encouraged the government of Ne-
pal to recognise the specific needs of all women
and girls facing intersectional and multiple forms
of discrimination in the constitutional provi-
sions granting ‘special opportunities’ to ‘socially
and culturally backward women’.*®* CEDAW ex-
pressed concern over the arrest and extortion
faced by women in sex work under Nepal’s Hu-
man Trafficking and Transportation (Control) Act,
2064 (2008) and advised the government to en-
sure that women engaged in sex work are not
harassed or prosecuted.’

One-third of women who use drugs in the UNODC
study had faced arrest on account of drug-relat-
ed crimes.™® Over 54.5% women who use drugs
have faced arrest, as compared to 45.2% men
who use drugs.'’ Punitive drug laws are known
to be a leading cause of incarceration of women
around the world*?® — Nepal being no different.
During a recent mission to Nepal, the UN Special
Rapporteur on violence against women noted
with concern that a number of women incarcer-
ated in prison had been convicted on drug-relat-
ed charges and that women get involved in such
crimes owing to gender-related factors, such as
pressure or coercion by an intimate partner, or
because they use drugs, or they may have been
victims of serious forms of gender-based violence
and resorted to drugs.’*® Women who use drugs
who have suffered imprisonment report appall-
ing conditions, especially in relation to nutrition
and sexual and reproductive healthcare.??

Nepal’s Drug Control Strategy, 2010 sought to in-
troduce programmes related to drug use in pris-
ons;?* none, however, have taken off. The Special
Rapporteur on violence against women urged
Nepal to improve prison conditions for women
and ensure adequate facilities for healthcare in-
cluding facilities for obstetric and gynaecological
care, adequate bedding and access to nutritious
food.*?*In its Universal Periodic Review in 2015,
the government of Nepal also accepted a recom-
mendation in relation to the safety of men and
women in prisons.'?®

n
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The more marginalised and stigmatised a popu-
lation is, the harder it is for them to seek health
or social services. Most prevention and care pro-
grammes for people who use drugs are not reach-
ing women because the services are designed for
men.!?® The focus groups conducted for this report
reveals that drug policies and programmes in Ne-
pal are neither informed by gender-based consid-
erations nor address the concerns of women who
use drugs.’” This denies them their right to health.

Women who use drugs in Nepal are particularly
disadvantaged in their claims to citizenship and
suffer on account of discriminatory laws and prac-
tices that privilege men. Women who use drugs
are largely dependent on their partners for deci-
sion-making and do not possess vital documents,
such as certificates of registration of marriage and
birth of their children. Some are in abusive mar-
riages or relationships that are not recognised by
law, or they are single mothers — cases where the
identity or whereabouts of the husband are un-
known. Women who use drugs often suffer aban-
donment and neglect at the hands of their family,
which under Nepali can weaken their claims to
citizenship for themselves and their children.'?®

Both CEDAW and the Special Rapporteur on vi-
olence against women have called upon the

i
§i

government of Nepal to amend discriminatory
provisions in relation to citizenship, and to ensure
that women can exercise their right to nationality
and citizenship on an equal basis with men.'*

Nepalese women who use drugs report severe
forms of domestic and partner violence, but do
not have access to legal remedies.’*® While there
are a number of organisations working with vic-
tims of domestic violence in Nepal, few extend
support to women who use drugs. Police also
display prejudice towards women who use drugs
and do not take their complaints seriously.!

Women who use drugs experience severe and
intersecting forms of discrimination even as
Nepal has made progress in strengthening gen-
der-equality in domestic laws and policies, there-
by infringing their right to equality.

Recommendations

In order to protect, promote and fulfil the human
rights of people who use drugs:

The government of Nepal may reform the Nar-
cotic Drugs (Control) Act, 2033 (1976) in line with
international human rights law and standards,
the 2015 Constitution, the 2006 National Poli-
cy for Drug Control and the 2010 Drugs Control

‘SUPPORT DONT PUNISH’ [[4¥
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] Poople who use Drugs are Human Too !|

Support. Don't Punish action organised by Youth RISE Nepal'in 2020
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Strategy, in order to:

e Repeal laws criminalising drug use and drug
dependence, as well as the possession of
drugs for personal use, and ensure that drug
dependence is treated as a health condition
and not crime.

e Ensure that private drug treatment centres
provide evidence-based treatment on a vol-
untary basis, through the adoption and imple-
mentation of a regulatory framework that pro-
vides authorisation, training, price setting and
quality control oversight over such centres.

e Qutlaw any act of torture and ill-treatment
committed by private actors such as drug re-
habilitation centres, and ensure that all alle-
gations of torture and ill-treatment are inves-
tigated promptly, thoroughly, impartially and
independently, with access to remedy and
reparation for victims.

e Expand access to drug treatment and harm re-
duction programmes throughout the country
so that services are available across all geog-
raphies, without any discrimination, and are
tailored to the specific needs of women.

e Adopt a national strategy to ensure that all
women, including women who use drugs
and sex workers, have access to appropriate
healthcare, and are not subject to stigma and
discrimination by police and health workers.

Civil society organisations working on human
rights and drug policies in Nepal may:

e Use Nepal’s robust legal framework including
the Constitution and the Treaty Act, 1990 to
draw attention of the Courts to the human
rights violations faced by persons who use
drugs, including women — whose vulnerabil-
ity has been documented in several surveys
and policy documents.

e Continue engaging with the international hu-
man rights system to draw attention to, and
seek remedy for, the human rights violations
committed in the name of drug control; and
use international standards, such as the UN
system Common Position or the International
Guidelines on Human Rights and Drug Policy,
to further align of drug policies and human
rights in Nepal.

e Seek legal/judicial remedies in individual
cases of persons who use drugs, where the

authorities have failed to act in accordance
with law.

e Continue to advocate for rights-based re-
forms to the Narcotic Drugs (Control) Act,
2033 (1976) with law makers in Nepal

e Continue coordinating messaging across all
drug reform organisations in Nepal, so that
advocacy asks are consistently aligned with
human rights standards, and take into consid-
eration the needs, circumstances and rights
of people who are part of oppressed and
marginalised populations.

e Ensure the meaningful representation and
participation of community-led organisa-
tions, including of people who use drugs, in
all engagements with national and interna-
tional bodies, and make sure their voice and
experience is represented at all stages of pol-
icy-making.
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