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Few provisions of the Evidence Code are more habitu-
ally cited by family law practitioners than Evidence 
Code section 622. This section is routinely incorpo-

rated as a boilerplate provision in stipulations, settlement 
agreements, and judgments. But proclaiming the existence 
of a conclusive presumption is not always as conclusive as 
the drafter intends. 

I. A Primer on Presumptions
Evidence Code section 622 establishes a conclusive 

presumption that, under certain circumstances, facts recited 
in a written instrument are true. Presumptions are not 
evidence—they are far more powerful. Unlike inferences 
that may be drawn from evidence, presumptions are 
conclusions that the law requires be drawn.1 Accordingly, 
a dispute regarding the existence or nonexistence of a 
presumption is often of far greater importance than the 
admission or exclusion of a single piece of evidence.

The law regarding evidentiary presumptions is addressed 
in the Evidence Code at sections 600 through 670. As 
set forth in Evidence Code section 601, presumptions are 
of two varieties—conclusive and rebuttable. Rebuttable 
presumptions are either (i) a presumption affecting the 
burden of producing evidence or (ii) a presumption affecting 

the burden of proof.2 But conclusive presumptions are 
horses of a different color. Once a conclusive presumption 
has been established, the trier of fact is bound by that 
presumption and is required to find the existence of the 
presumed fact regardless of the strength of the opposing 
evidence. Indeed, the adverse party is not even permitted 
to introduce evidence to contradict or rebut the existence of 
the presumed fact.3 Conclusive presumptions are thus not 
evidentiary rules so much as they are rules of substantive 
law.4 

II. Conclusive Presumptions
The Evidence Code sets forth only three conclusive 

presumptions, each of which is based upon estoppel. In 
addition to Evidence Code section 622, Evidence Code 
section 623 provides that, “[w]henever a party has, by his 
own statement or conduct, intentionally and deliberately 
led another to believe a particular thing true and to act 
upon such a belief, he is not, in any litigation arising out of 
such statement or conduct, permitted to contradict it.” And 
Evidence Code section 624 provides that “[a] tenant is not 
permitted to deny the title of his landlord at the time of the 
commencement of the relation.”
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Conclusive presumptions are 
not limited to those in the Evidence 
Code. Pursuant to Evidence Code 
section 620, which provides that 
any presumption declared by statute 
or decisional law is a conclusive 
presumption, there are more than 
150 conclusive presumptions in Cali-
fornia not codified in the Evidence 
Code.5 Such conclusions include 
the fertile octogenarian (“it is never 
presumed that a woman, no matter 
how aged, is incapable of bearing 
children”6) and the conclusive 
presumptions in the Family Code 
regarding paternity, such as Family 
Code section 7540 (child of marriage) 
(as modified by Family Code section 
7550 blood tests) and Family Code 
section 7570 et seq. (Voluntary 
Declaration of Paternity).

III. Evidence Code Section 622
Evidence Code section 622 is but 

a single sentence long, comprised 
of 35 words, one comma, and one 
semicolon:

The facts recited in a written 
instrument are conclusively 
presumed to be true as between 
the parties thereto, or their suc-
cessors in interest; but this rule 
does not apply to the recital of 
consideration. 

The intent of Evidence Code 
section 622 was to codify the 
common law doctrine of estoppel by 
contract.7 That doctrine precludes 
the parties to a contract from deny-
ing the essential facts recited in the 
contract.8 While the statute is a 
model of clarity, its successful applica-
tion is far from elementary. 

A. “The Facts Recited”
Evidence Code section 622 

provides that “the facts recited” in 
a written instrument are presumed 
to be true. But just as some animals 
are more equal than others,9 some 
recited facts are more worthy of the 
conclusive presumption than others. 
The conclusive presumption of 
Evidence Code section 622 is limited 
to essential facts which are neces-
sary to determine the obligations or 
liabilities of the contracting parties.10 

As a result, “a general and loose 
recital of a matter not necessary to 
the validity of the deed [is not subject 
to the presumption]; the party’s 
attention is not particularly drawn to 
it, the statement not of a particular 
fact, and inconsiderately made.”11 
As an example, the “conclusive 
presumption . . . does not preclude 
the contradiction of the unessential 
designation of the mere time and 
place of the execution of the contract 
by extrinsic evidence.”12 

B. “In a Written 
Instrument”

Not every writing is a written 
instrument subject to the conclusive 
presumption.13 While the origins 
of the conclusive presumption were 
to protect the expectations of the 
parties to a contract, there is no clear 
definition setting forth what consti-
tutes a written instrument. Instead, 
it is a fact-driven analysis, and the 
term “written instrument” may have 
different meanings depending on the 
context in which it is used.14 “While 
some agreements are evidenced by 
written instruments, not all written 
instruments reflect an agreement 
between the parties.”15 

Signed contracts including stipula-
tions, settlement memoranda, and 
stipulated judgments certainly meet 
the definition of a written instru-
ment, so do estoppel certificates.16 
Estate planning documents also 
constitute written instruments to 
which a conclusive presumption may 
be applied.17 

A declaration of homestead, on 
the other hand, is a mere recitation 
of facts incidental to a privilege 
granted by the state. It is therefore 
not a “written instrument” whose 
statements of fact are binding on the 
parties or their successors.18 Nor is 
a tenant questionnaire that did not 
state the tenant would be bound by 
his responses.19 

A creative attempt to extend the 
definition of a “written instrument” 
to text messages was rejected in 
the unpublished (and not citable) 
Verduzco case.20 In Verduzco, the 
father asserted that the trial court 
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erred by not applying the conclusive presumption to facts 
set forth in text messages between the parties. Affirming 
the trial court, the appellate court found that the father 
provided no authority to extend the estoppel provisions of 
Evidence Code section 622 to “garden-variety communica-
tions,” and that to do so would threaten the hearsay rule. 

C. “Are Conclusively Presumed to Be True”
Based on the foregoing, the existence of essential facts 

recited in a qualified written instrument necessarily gives 
rise to a conclusive presumption. But appearances can be 
deceiving. The essential facts recited in a qualified written 
instrument are conclusively presumed to be true—except 
when they are not. 

There are innumerable defenses to the application of 
conclusive presumption. A few such examples:
1. Invalid Contract. The conclusive presumption will not 

be applied with regard to facts set forth in an otherwise 
invalid contract. In Marriage of Clarke & Akel,21 a pre-
marital agreement contained a recital that the unrepre-
sented husband was provided seven days to review the 
agreement as required by Family Code section 1615, 
subdivision (c)(2). In reality, he was given only one day to 
review the final iteration. The premarital agreement was 
therefore invalid as a matter of law. The court refused to 
permit the recital of untrue facts regarding the length of 
the review period to circumvent the requirements of the 
Family Code.

2. Traditional Contract Defenses. Defenses to the enforce-
ment of a contract (such as fraud or other grounds for 
rescission) may be used to defend against the use of the 
Evidence Code section 622 presumption.22 

3. Contracts of Adhesion. The Evidence Code section 622 
presumption will not be applied when the facts are set 
forth in a contract of adhesion. Section 622 “is inappli-
cable in the procedural circumstances presented here. 
This is not a situation involving arm’s length negotia-
tions marked by the opportunity of both sides ‘to accept, 
reject, or modify the terms of the agreement.’”23 

4. Ambiguity. The existence of ambiguity in the written 
instrument may preclude the application of the conclu-
sive presumption in Evidence Code section 622.24

5. Lack of Informed Consent. The lack of informed consent 
prior to execution of the written instrument will preclude 
the application of Evidence Code section 622. “Application 
of the conclusive presumption of Evidence Code section 
622 to recitals in a waiver form would not foster the pur-
poses behind the informed consent rule. Where, as here, 
there is substantial evidence that the patient was rushed 
through the admission process without a real opportunity 
to read the consent form, she was not able to read the 
language on the form, and she did not understand what 
procedures were going to performed upon her, we con-
clude that that conclusive presumption of Evidence Code 
section 622 is inapplicable.”25

6. Unconstitutional—Criminal Proceedings. Application 
of the conclusive presumption in Evidence Code section 

622 is an unconstitutional violation of the right to due 
process in a criminal (e.g., contempt) proceeding if the 
presumption “relieves the prosecution of its burden of 
proving all elements of the criminal offense beyond a 
reasonable doubt.”26 Permissive inferences, however, are 
constitutional in criminal proceedings.27 

7. Unconstitutional—Non-Criminal Proceedings. Even in 
non-criminal proceedings, where fundamental rights 
are involved, the use of a conclusive presumption is an 
unconstitutional denial of due process unless it can with-
stand strict scrutiny.28 

8. In most instances, however, the use of conclusive pre-
sumptions is constitutional. Conclusive presumptions do 
not violate due process rights so long as the exercise of 
the presumption (i) does not implicate a constitutional 
right and (ii) is rationally related to a legitimate state 
objective.29 

D. “As Between the Parties Thereto, or Their 
Successors in Interest”

Because of the “successors in interest” clause, a trans-
mutation agreement will remain valid after a decedent’s 
death.30 But with regard to the “as between the parties 
thereto” clause, the statute means what it says. As a 
result, a third-party purchaser of property may not assert 
the conclusive presumption based upon form of title held 
between married persons. In Brooks and Robinson, the 
wife took title solely in her name to a residential property 
purchased during marriage.31 The wife then sold the 
residence to a third party. In subsequent litigation with 
the husband, the third-party purchaser attempted to rely 
upon the conclusive presumption of Evidence Code section 
622 with regard to certain facts establishing the wife’s sole 
ownership of the property. But the husband was not a party 
to any of the written agreements between the wife and the 
third-party purchaser. The husband was neither a party nor 
a successor in interest to the transaction between the wife 
and the third-party purchaser, and the conclusive presump-
tion could not be used against him.

E. “This Rule Does Not Apply to the Recital 
of a Consideration”

Fundamentally, the conclusive presumption does not 
apply to a determination of the existence of consideration. As 
such, the recital of a payment in a deed is not evidence that 
payment was made.32 On the contrary, under California law 
parol evidence is always permissible to show true consider-
ation, regardless of the terms of a written agreement.33 The 
exception regarding the application of Evidence Code section 
622 to recitals of consideration is broader than the issue of 
whether consideration has been paid.34

IV. Conclusion
There is more—and less—to Evidence Code section 622 

than meets the eye. To obtain the benefit of the conclusive 
presumption, be sure the written instrument states facts 
(not conclusions). Identify those facts as essential and 
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therefore subject to Evidence Code section 622. Consider 
an in limine motion to obtain a ruling on the applicability 
of the conclusive presumption and the exclusion of conflict-
ing evidence. At a minimum, ask the court to make a 
finding regarding the application of the presumption before 
the opportunity to establish the fact by alternate means is 
foreclosed.

Conversely, when faced with a claim that Evidence 
Code section 622 applies, do not be too quick to stipulate to 
the existence of a conclusive presumption. The proponent 
of the presumption must meet his burden of proof, and the 
numerous exceptions to the establishment of the conclusive 
presumption often swallow the rule.

1 Evid. Code, § 600.
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18 Rich v. Ervin (1948) 86 Cal.App.2d 386, 391.
19 Hilaly, supra, 36 CalApp.5th Supp. at pp. 29-31.
20 In re Marriage of Verduzco, 2012 WL 4499297 (unpublished).
21 In re Marriage of Clarke & Akel (2018) 19 Cal.App.5th 914.
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negotiation).
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Compassion. Kindness. Patience. Honesty. These are the 
virtues we have been taught from the time we were wee 
children in our parent’s home. Be kind to others. Share. 
Never judge someone, as you’ve never walked a mile in 
their shoes. Never tell a lie; you don’t want a nose like 
Pinocchio. If you see someone acting a little off, be nice to 
them; you don’t know if they have just suffered a tragedy. 
Be patient  with your classmate; you don’t know what’s 
going outside of school. If you can’t say something nice, 
then don’t say anything at all. And always treat others as 
you wish to be treated.

These are simple concepts we have lived with all our 
lives; yet, how many of us, as we get caught up in life, with 
deadlines looming, too much work to be done, an offensive 
opposing counsel and trial upon us, forget the virtues our 
parents engrained upon us as children? How many of us 
look at the world differently, and not through the eyes of 
that innocent child learning these virtues, because of the 
stress, strain and impatience that family law litigation can 
bring upon us?  

We have all experienced difficult clients, difficult cases 
and difficult opposing counsel. What happens with the 
virtue of patience when you learn the opposing party, or 
worse, your own client, has not adhered to the virtue of 
honesty and you learn about that undisclosed asset the 
day before trial? Or you continue to receive scathing 
letters from opposing counsel demeaning your client, or 
worse, sending you personal attacks, and your client wants 
you to respond in kind? What if it’s your own client that 
isn’t kind?  How many clients have been angry at us or 
not paid our bill? How many times have we lost patience 
with our clients –because they still haven’t given us those 
bank statements we’ve asked for repeatedly?  How do you 
reconcile the virtue of compassion when you are demand-
ing a psychological evaluation of the other party? And how 
can we possibly adhere to the virtue of, “if you can’t say 
something nice, then don’t say anything at all,’ when our 
job is to discredit or impeach the other party?

With all these competing factions, how do we reconcile 
our job as advocates with the virtues we have promised 
our parents, and ourselves, that we will always live by?

We can. It’s called Civility. Being an advocate for our 
clients is not mutually exclusive to having, and practic-
ing, the virtues of compassion, kindness, patience and 
honesty—the core ingredients to civility. In fact, incorpo-
rating these virtues into our daily lives and practices makes 
us better lawyers and better advocates for our clients.

An excellent lawyer is a lawyer whose honesty and 
integrity is beyond reproach. A lawyer the bench can count 
on to provide accurate legal citations and information to 

the court and who your colleagues can count on to be 
forthright with them about the case. A lawyer trusted by 
the bench and bar is the best advocate you can give to your 
client. And that is what you need to explain to your client 
as they complain when you don’t respond in kind with the 
scathing letter full of personal attacks, but instead include 
it as an exhibit for sanctions.

You can also be an effective advocate while still being 
kind. My mother always taught me that you can get more 
flies with honey than you can with vinegar; and you can 
often pull more facts out of a deponent by surprising them 
with kindness. You can also cross examine a witness at 
trial without being derogatory or mean. A rapid fire, fact 
specific cross examination will produce more nuggets of 
valuable information than being condescending. And you 
will likely score more points with the court and avoid an 
argumentative objection.

Being compassionate is not only an integral part of 
being a good human, it makes you a good advocate. Family 
law clients are going through one of the most stressful 
times of their lives. They are losing their family unit and 
they see their entire life falling apart. Oftentimes one 
spouse is blindsided by the divorce and is still in the shock 
and denial phase, while the other spouse has already 
moved on and is filing motion after motion. Our clients 
can be paralyzed by grief, fear and uncertainty and we 
are impatient and demanding because we haven’t received 
their disclosure documents in time to comply with our 
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60 day deadlines. Remember to walk a mile in their shoes. 
Find ways to help them cope with their loss, grief and 
fear by referring them to a mental health professional and 
identifying positive personality traits to help them focus 
and provide you with the tools you need to represent them 
effectively. Doing this will also help you with patience.

Patience is probably one of the most difficult virtues for 
family law attorneys. It seems like someone is always trying 
our patience. Or maybe we were in the wrong line when 
God was handing out patience because it doesn’t appear to 
be overflowing, particularly when the client hasn’t returned 
her changes on the declaration that needs to be filed that 
day or when you have repeatedly asked opposing counsel 
for an extension of time on that discovery but he can’t seem 
to respond to a simple e-mail; or the staff is not at the office 
on the day all your paper trial exhibits are due to the court. 
So how do we become more patient?  

Try mixing patience with a little bit of compassion, 
understanding and self-reflection. Know your client’s 
personality traits and ensure you or your staff take those 
traits into consideration. If your client is a last minute 
person, give him or her an early deadline. If your client 
needs extra handholding before a proceeding, schedule that 
into the calendar. Look inside yourself and determine what 
triggers cause you to become impatient and what things 
help you reduce stress? Is it yoga, mountain biking, making 
a cake or just talking to your parents? Schedule time in 

your calendar to do things that help you decrease your 
stress, which will in turn increase your patience and make 
you a better lawyer.

Life is better when it is mixed with kindness, compas-
sion, honesty and patience. So the next time you are feeling 
the stressors of being a family law attorney, take out that 
mixing bowl and whip up the ingredients for Civility:  a 
cup of kindness, a tablespoon of honesty, a teaspoon of 
compassion, and a dash of patience. Your mom would be 
proud of you and the reward is like a homemade chocolate 
chip cookie without the calories.

And since I know you will all be practicing your 
advocacy and civility with each other to become better 
lawyers, better advocates and better humans, ACFLS wants 
to congratulate you by hosting an ACFLS mixer during the 
California Lawyers Association (“CLA”) annual meeting 
in San Diego on Saturday, September 17, 2022 at Procopio, 
sponsored by the Procopio family law group. Members of 
ACFLS will be invited to mix with members of the CLA 
family law committee to enable old friends to reconnect, 
while at the same time meeting new colleagues and 
making new friends—who all share the same passion—
making the practice of family law better. Stay tuned for 
e*blasts and further information from our Executive Direc-
tor, Dee Rolewicz and we hope to see you there in sunny 
San Diego.
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Dear Reader, 
It is with great pleasure we share the thoughtful works 

of our wonderful authors in this first issue of 2022. As 
the familiar axiom provides, good things really do come 
to those who wait. Though this issue has been long in 
the making, we are confident the outstanding quality of 
content is well worth the wait. 

Explore variations in tax implications regarding 
transmuted versus non-transmuted assets. Ronald Granberg 
explains how a postnuptial agreement that transmutes 
property can prevail on stepped-up basis advantages for a 
separatizer. 

How conclusive is conclusive? Evidence Code section 
622 provides for conclusive presumptions as between 
parties to an agreement. David Shebby describes how there 
is more than meets the eye when it comes to evidentiary 
presumptions and that conclusiveness may not always be 
entirely set in stone.

Handling disability retirement upon divorce requires 
careful skill and attention. Mark Sullivan provides an 
illustrative narrative about dividing a military pension, 
accusations of fraud, the requirements of the Rules of 
Professional Conduct, and more. 

As always, we extend our gratitude to the authors, 
whose creative insights fill these pages and our minds with 
such interesting academic adventures. We hope you enjoy 
them as much as we do!

EDITOR’S DESK
Nathan Gabbard, CFLS   |   Journal Editor   |   Los Angeles County   |   nathan@tlfamlaw.com

Nathan W. Gabbard practices 
family law in Los Angeles 
and is a partner at Trabolsi 
| Levy | Gabbard, LLP. He is 
the immediate-past Executive 
Editor of the Family Law News 
periodical by the California 
Lawyers Association Family 
Law Section, and currently 
serves as the Secretary and a 
voting member of the Family 
Law Executive Committee 
(FLEXCOM) of the California 
Lawyers Association. Mr. 
Gabbard is a voting member of 

the Board of Association of Certified Family Law Specialists 
(ACFLS), where he also serves as a member of the Amicus 
Committee. He is also a member the Leadership Council 
of the Los Angeles Center for Law and Justice (LACLJ). He 
has also been a member of the Executive Committee on the 
LGBT Bar Association of Los Angeles, where he served as 
Secretary, Membership Chair, and voting member of the 
Board of Governors. He has been designated as a “Super 
Lawyer Rising Star” in 2017, 2018, 2019, 2020, 2021, and 
2022. In the past, he has volunteered as a presenter of Safer 
Community workshops, providing information and opening 
a dialogue with college students about domestic violence, 
and has presented at the Inn of St. Ives at Southwestern Law 
School regarding gun violence restraining orders. He has also 
taught continuing legal education on the topic of the art of 
legal writing and the importance of saying what you mean.

June 29, 2022    12:00 PM - 1:00 PM
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MSOL when parties have different circumstances)
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Drozd, Ph.D.

Part Three - September 12, 2022 - In Person/Virtual
“Pretrial Discovery and Trial in a Domestic Violence Action”
Presented by: Honorable Anthony Ferrentino and Michael Fell, 
CCLS

Part Four - November 14, 2022 - In Person/Virtual
“Aftermath and Consequences of a Finding of Domestic 
Violence”
Presented by: Honorable Donald Gaffney

2 Hours of Legal specialization and participatory may be 
earned per part

Save The Date – December 3, 2022
ACFLS Annual Holiday Party
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ETHICAL ETHEL AND THE DISABILITY 
RETIREMENT
Mark E. Sullivan   |   Attorney at Law, Sullivan & Tanner, P.A.   |   Mark.sullivan@ncfamilylaw.com

What happens with military pensions in a divorce? 
To illustrate the answer, imagine receiving a call 
from a colleague desperately seeking help with 

a military pension division issue. Let’s call her “Ethical 
Ethel.” She wants to know about dividing the pension, 
accusations of fraud, the requirements of the Rules of 
Professional Conduct, and so forth. Here is how that might 
play out. 

Ethel: Thanks for picking up the phone, Mark! I’m 
confounded and confused about this new military divorce 
case I’m handling, and I thought you’d know the answers.

Mark: That’s not likely, Ethel, but I’ll try to help you. 
What seems to be the problem?

Acronyms and Abbreviations
Ethel: The problem? Make that PROBLEMS! Every time 

I turn around, something new and unexplainable pops up. 
I’m beginning to wish I’d never taken on this case in the 
first place. Right now the main issue is understanding what 
my client, Sergeant Jane Doe, is saying. All the acronyms 
and abbreviations are so confusing!

Mark: Well, Ethel, I agree with you on that point. Most 
military divorce and pension division cases are long on 
shortened phrases. You have to know the difference, for 
example, between PT and PTSD,1 between TBI and TDY,2 
in order to have a handle on the issues in the case. Can you 
tell me a little more about what’s troubling you in the Jane 
Doe case?

Ethel: Well, the attorneys have agreed to divide the 
military pension with Jane’s husband, John, getting 40% of 
the military retired pay. He’s also getting Survivor Benefit 
Plan coverage, to continue the flow of payments if she 
dies before him. I asked Jane last week to give me a status 
report on her retirement paperwork. When Jane called me 
this morning, she said that her PEB report was finished, the 
PEBLO had told her she’d be retired in about three months, 
her military rating was 40%, and her VA rating was 100%. 
What’s THAT all about? I feel like my hair’s on fire!

A Disability Retirement
Mark: Let’s take it slowly, Ethel. I think I can clear up 

some of the mysteries. The PEB is the Physical Evaluation 
Board. When a servicemember is getting a disability retire-
ment under Chapter 61 of Title 10, U.S. Code, her case is 
reviewed by a PEB to determine whether she is unfit physi-
cally or mentally to perform her duties. If the answer is 
“yes,” then she is processed for discharge. If, however, her 
military disability rating is 30% or more or if she has over 

Mr. Sullivan is a retired Army 
Reserve JAG colonel. He 
practices family law in Raleigh, 
North Carolina, and is the 
author of The Military Divorce 
Handbook (ABA, 3d ed. 2019) 
and many Internet resources 
on military family law issues. 
A Fellow of the American 
Academy of Matrimonial 
Lawyers, Mr. Sullivan has 
been a board-certified 
specialist in family law for 
over 30 years. He works with 
attorneys nationwide as a 

consultant on military divorce issues in drafting military 
pension division orders. He can be reached at 919-832-8507 
and at mark.sullivan@ncfamilylaw.com.

20 years of service, she will be retired from the military. 
The PEB Liaison Officer, or PEBLO, is appointed to guide 
her through the process.

Percentage Problems
Ethel: I see. What about that percentage business? 

What does that mean? 
Mark: When an individual is discharged or retired due 

to disability, the military assigns him or her a rating, based 
on the degree to which she or he is unable to perform 
military duties. In this case, the military rating assigned is 
40%.

Ethel: And the VA rating?
Mark: When a servicemember is determined by have 

a service-connected disability, then the Department of 
Veterans Affairs can pay that individual VA disability 
compensation, and in this case the rating for Jane Doe is 
100%. The difference is due to what’s being measured. 
Unlike the military rating, which measures inability to 
do one’s military duties, the VA disability rating measures 
one’s impairment in regard to obtaining and holding down 
a civilian job. That’s why they are often different figures, 
since they measure different things.

Ethel: Let’s talk dollars, Mark. What do these figures 
mean for my client?

Mark: The VA disability rating means that once she 
makes the election to receive payments, the disability 
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compensation will be over $3,000 a month, with the exact 
amount set according to the number of dependents she has.

Ethel: And the “military rating”—what’s that all about? 
Mark: When Jane is retired based on disability, it’s 

called MDRP.
Ethel: ANOTHER one of those abbreviations, Mark!
Mark: Yes, Ethel, you’re right. In this case, the 

abbreviation stands for military disability retired pay. Jane 
will receive MDRP that is calculated using two factors: 
her percentage of disability and her years of service. The 
PEBLO will help her calculate the amount of retired pay 
she would receive, determined on the basis of each of these 
factors. Whichever amount is higher, that’s the amount that 
she will receive.

Ethel: I think I understand, but can you give me an 
example?

Examples to Illustrate
Mark: Sure. If the client were a colonel with thirty 

years of service and a 30% military rating, her retired pay 
would probably be higher using the years-of-service method 
instead of the percentage of disability method. And if your 
client were a sergeant with a 90% military rating and only 
15 years of service, her retired pay might be higher using 
the percentage-of-disability method. 

Ethel: How do these two methods figure into dividing 
the military pension?

Mark: Here are the rules:
 • If the percentage-of-disability method yields the higher 
amount (let’s say $1,500 a month MDRP, compared to 
only $1,000 using the percentage-of-disability method), 
then the disability pension is not subject to division. 
That’s according to 10 U.S.C. § 1408(a)(4)(A)(iii).

 • If, on the other hand, the years-of-service method 
produces the higher number (let’s say that’s $1,200 a 
month MDRP versus only $900 per month using the 
percentage-of-disability method), then only the differ-
ence between the two may be divided. In this case, the 
differential would be $300 a month as MDRP subject to 
division.

Strike Out the Settlement?
Ethel: Oh my gosh, Mark—that throws the entire mili-

tary pension division settlement out the window! The other 
attorney and I have been operating under the assumption 
that there would be $1,000 or more of military pension to 
divide. If the husband got 40%, that would be around $400 
or more each month as his share of the military retired pay 
of Jane Doe. From what you’ve told me, he would be receiv-
ing 40% of a much smaller amount, or maybe the pension is 
not divisible at all! 

Mark: That’s right. Going forward at this point means 
that the result, which is unforeseeable at present by the 
other side, will be little or nothing for pension division. The 
husband will likely walk away empty-handed.

Ethel: But that’s my concern, Mark. He won’t walk 
away. He’ll raise the roof with his attorney and with the 

court and with me. The other attorney will say she’ll never 
trust me again, and she might file a grievance! Do I need 
to call the other attorney right away and report this new 
development?

Ethical Issues
Mark: Not so fast, Ethel. First of all, do you have your 

client’s consent to reveal the information you just received? 
If not, you’ll need to check with her, since the conversa-
tion the two of you had this morning contains privileged 
information that she conveyed to you. While we can both 
agree that this is a big, new development that will have 
a substantial impact on the division of the pension, you 
should be sure to get her approval before telling the other 
side. That requirement is found in your state’s Rules of 
Professional Conduct.

Ethel: But what if I don’t tell her and the case is settled 
as we’ve discussed—40% of the pension allocated to 
husband plus SBP coverage? What will happen when he 
sends his pension paperwork to DFAS?3 

Mark: I can tell you almost verbatim what the reply 
letter will say, if Jane’s retired pay amount is calculated 
according to the percentage-of-disability method. The 
language I find on the DFAS letters that I’ve reviewed 
always says this: “We cannot honor the enclosed order 
since the retired pay to be divided is based on disability” or 
something similar. That means no pension division.

Ethel: If that happens, we’ll be reaping the whirlwind, 
Mark. The other attorney will accuse me of deceiving her. 
Her client may file a grievance complaint at the state bar 
against me, and also against her. The husband may even 
file a malpractice lawsuit against her for incompetence in 
handling a military pension division matter. I’m sure that 
she’ll attempt to attack the pension division order and try to 
get relief from the court.

Mark: Yes, she may attempt to move for an amendment 
under Rule 59 (if your state has the federal civil procedure 
rules), or she may attempt to have the court set it aside 
under Rule 60. Let me ask you this, Ethel—did the other 
attorney ever submit discovery, asking about the nature of 
the military retired pay that Jane Doe was to receive?

Ethel: No. And we were never required to make any 
statement on court forms, such as our Equitable Distribu-
tion Inventory, disclosing what type of pension it was and 
whether it was divisible or not.

Mark: Then in that case, it’s clear that you’ve not led 
them astray with any filings or responses. They should not 
be able to claim fraud, since that would involve a material 
misrepresentation of fact that is calculated to deceive. You 
did no such thing if you did not tell them anything about 
the pension.

Ethel: I couldn’t tell them, Mark—I didn’t even know 
about it myself! We both just assumed that there would be 
something to divide.
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1 PT stands for physical training, while PTSD is Post-Traumatic 
Stress Disorder.

2 TBI is Traumatic Brain Injury, and TDY is temporary duty.
3 DFAS, the Defense Finance and Accounting Service, handles 

division of military retired pay for the Army, Navy, Air Force, 
and Marine Corps. It’s located in Cleveland, Ohio. Pension 
division for the Coast Guard and the commissioned officers 
of the Public Health Service and the National Oceanic and 
Atmospheric Administration is administered by the Coast 
Guard Pay & Personnel Center in Topeka, Kansas.

4 The fiduciary disclosure scheme set forth in the California 
Family Code is outside the scope of this article. 

Conversing with the Client
Mark: Well, at the very least, I think you should have 

a conversation with Jane about this. I would tell her what 
you now know about division (or lack of division) of the 
pension. Ask her to get for you a copy of the letter that 
she will be receiving from the Army Physical Disability 
Agency (APDA). The APDA letter will describe for her the 
two methods of calculation of retired pay and will stated 
which one yields the higher amount. It will also provide an 
estimate of her retired pay under both methods. 

Ethel: Anything else?
Mark: Yes, tell her that you cannot disclose these facts 

to the other side unless she approves and authorizes you to 
tell them.4 Explain that you anticipate major problems from 
the other side (as we’ve just discussed) once the husband 
applies for pension division and his application is rejected 
because—either in part or completely—the MDRP is not 
divisible. Tell her of the possible additional legal expenses 
which may result. Ask her to consider what you’ve said 
before she decides. In some cases, the client will go ahead 
and approve telling the other side, just to avoid an expen-
sive court contest later on. And last, one very important 
point—make a record of what you’re hearing from Jane 
and advising her to do. That might be very useful down 
the road when memories (yours and hers) have faded a bit. 
I usually keep a Client Notes Sheet to remind me of the 
four items which are recorded in every case: Facts, Issues, 
Goals, and Tasks. 

Bottom-Line Bullet Points
Ethel: So what’s the worst that could happen if I provide 

that disclosure about non-divisible retired pay to the other 
side?

Mark: Well, I can think of several scenarios which 
might play out:

 • If the court enters the 40% order you described, it will be 
subject to partial or complete rejection by DFAS; the court 
lacks the power to divide a military pension amount 
which is outside the definition of “disposable retired pay.” 
DFAs will not honor the order, or else it will only garnish 
40% of the differential, as we described above, between 
the years-of-service method and the percentage-of-dis-
ability method. The APDA letter will tell you the facts.

 • If the court order contains an indemnification clause 
(i.e., a paragraph requiring the client to reimburse the 
husband for any loss he suffers due to disability pay-
ments), then you’ll need to move to delete that clause 
and, if the order is entered without removal, you must 
appeal the order. An unappealed order means that your 
client could be compelled to divide the otherwise non-
divisible pension through the doctrine of res judicata.

 • If the other side realizes that most or all the pension 
cannot be divided, they may shift the negotiations to 
spousal support to attempt to obtain the monetary equiv-
alent of a pension division. MDRP is subject to a garnish-
ment order for alimony or spousal support.

 • And finally, there should be no impact on the SBP which 
was allocated to the husband. Even if there is no dispos-
able retire pay left to divide, the order’s terms for Survivor 
Benefit Plan coverage will still be honored. The former 
husband will receive 55% of the designated SBP base 
amount for the rest of his life if Jane Doe dies before he 
does. The only catch (and there’s always a catch!) is that 
the payment would be suspended if he remarries before 
age 55.

Ethel: Whew! That’s a lot to digest, Mark.

Conclusion
Mark: It is, and that’s why good attorneys who handle 

military divorce cases are ethically required to associate 
competent co-counsel when the legal issues are complex, 
the subject matter is difficult, and they need help with the 
handling of the case. When in doubt, get a “wingman” 
to assist in translating the terms, writing the clauses for 
settlement, preparing the military pension division order, 
and working with the husband or wife in submitting the 
paperwork to DFAS. That way, everyone sleeps better at 
night!
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You are familiar with the “Stepped-Up Basis Rule”: an 
inherited asset receives a basis that has been increased 
to the asset’s fair market value on the decedent’s date of 

death.1 The person who inherits the asset may immediately 
sell it without incurring capital gains taxes.

This article explains how a property-transmuting 
“Stepped-Up Basis Postnup” can win stepped-up basis 
advantages for a separatizer.

Presume these facts for the below hypotheticals:
 • Separatizer Sam owns a separate property asset that he 

purchased for $100,000;
 • Separatizer Sam and his wife Non-Separatizer Nelda have 

typical reciprocal estate plans in which each leaves all 
assets to the other; and

 • Nelda predeceases Sam when the asset is worth 
$1,000,000.

“No Transmutation, Therefore No Stepped-up 
Basis” Hypothetical

Sam and Nelda did not transmute the asset from Sam’s 
separate property to community property. The asset retains 
its $100,000 basis upon Nelda’s death. Sam did not inherit 
the asset; he merely retained ownership of an asset that he 
already exclusively owned.

“A Transmutation, Therefore a Stepped-up Basis” 
Hypothetical

Sam and Nelda transmuted the asset from Sam’s sepa-
rate property to community property. The asset receives a 
$1,000,000 stepped-up basis upon Nelda’s death, since Sam 
inherited the asset from Nelda.

(Note that only Sam can benefit from the separate 
property-to-community property transmutation. If Sam 
had died first, Nelda would have received the $1,000,000 
stepped-up basis in the asset automatically, with no need 
of a transmutation having occurred. That is because, 
irrespective of whether the asset was separate property or 
community property, Nelda inherited the asset from Sam. 
It is important to understand that Sam—the only spouse 
who could be disadvantaged by a transmutation in event of 
divorce—is also the only spouse who could be advantaged 
by a transmutation in event of death.)

For decades, Estate Planning Attorney Esther often 
gained stepped-up basis advantages for her separatizer 
clients with a transmutation document she called a 
“community property agreement.” (This article terms the 
transmutation document a “Stepped-Up Basis Postnup.”)

Unsurprisingly, Esther stopped drafting community 
property agreements after publication of In re Marriage of 

YOUR STEPPED-UP BASIS POSTNUP OPINION 
LETTER
Ronald S. Granberg, CFLS   |   Monterey County   |   ron@granberglaw.com

Ronald S. Granberg is a 
Past President of ACFLS, a 
Past President of the AAML 
Northern California Chapter, 
and a Past President of 
the Monterey County Bar 
Association. He taught Legal 
Research and Writing at the 
Monterey College of Law for 
37 years, also teaching Trial 
Advocacy there for 24 years.

Holtemann.2 Holtemann decreed that the transmutation of 
an asset from separate property to community property for 
death purposes automatically transmuted it from separate 
property to community property for divorce purposes as 
well. Holtemann famously admonished separatizer Frank 
Holtemann that he could not “have his cake and eat it 
too.”3 If Frank wanted a financial advantage upon death, 
he must necessarily risk suffering a financial disadvantage 
upon divorce. After reading Holtemann, Esther wisely 
sidestepped the malpractice risks that those community 
property agreements would have produced.

It was unfortunate, however, that all those tax-savings 
babies were thrown out with the malpractice-risk bathwa-
ter. As a matter of client freedom (a freedom that will be 
advanced by your erudite lawyering), an estate planning 
separatizer should be permitted to weigh guaranteed tax-
savings against risk of divorce. Each time Esther avoided 
telling a separatizer client about the Stepped-Up Basis Rule, 
she decided that the separatizer’s risk of divorce was too 
great for a property transmutation to be prudent.

Esther would be in a conflict of interest if she gave Sam 
and Nelda advice about a Stepped-Up Basis Postnup. Each 
spouse should have separate representation regarding any 
marital agreement (postnup).4 

Furthermore, Esther lacks the expertise necessary to 
compare the Stepped-Up Basis Postnup’s divorce risks with 
its estate planning advantages. What lawyer is competent 
to provide the postnup advice? What lawyer is competent 
to explain, for example, how, in divorce, Family Code 
section 2640 will retain for the separatizer the value of the 
asset at the time of its transmutation? You are! Perhaps you 
would like to filch a ready-made opinion letter explaining 
the “death pros” and “divorce cons” of a Stepped-Up Basis 
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Postnup. This article contains that opinion letter, so filch 
away. 

[Editor’s Note: Ron grants you permission to use the 
following letter any way you wish. If you would like the 
letter in MS Word format, email your request to ron@
granberglaw.com.]

Incidentally, there has been Congressional talk of 
limiting (or perhaps repealing) the Internal Revenue Code 
§ 1014 Stepped-Up Basis Rule, probably with prospective 
effect only. This very month Esther may be seeking a family 
law attorney able to educate Sam in the Stepped-Up Basis 
Postnup’s advantages and risks—before those advantages 
disappear. You can help.

STEPPED-UP BASIS POSTNUP OPINION LETTER
This Is Not a Confidential Attorney-Client Communication

Dear Separatizer Sam:

Your estate planning attorney Esther has informed me 
that you are considering using an estate planning document 
called a “Stepped-Up Basis Postnup” to reduce capital 
gains taxes that would otherwise be owed. This letter 
explains the Stepped-Up Basis Postnup’s goals, its potential 
advantages, and its potential disadvantages. After you have 
read this letter, please contact my office to arrange a time 
for us to meet. At that meeting I will explain your choices 
and the legal consequences (potential consequences as well 
as sure-thing consequences) of each choice.

You and I Have No Secrets from Nelda
Notice the statement at the top of this letter: “This 

Is Not a Confidential Attorney-Client Communication.” 
There are no secrets here. You are not attempting to gain 
any sort of advantage over your wife Nelda Non-Separatizer. 
To the contrary, the goal of the postnup under consideration 
is to minimize your family’s capital gains tax burden. Nelda 
cannot end up a loser here. The Internal Revenue Service 
and California’s Franchise Tax Board are the only targeted 
losers. Please show Nelda this letter.

If you and Nelda mutually decide that a Stepped-Up Basis 
Postnup would benefit your family, it will be necessary for 
Nelda to consult with an attorney other than me regarding 
the matter. Nelda is specifically invited to show this letter 
to her attorney. Nelda’s attorney and I will work together 
for your family’s benefit.

Explanation of Capital Gains Tax “Basis”
If a taxpayer buys an asset for a certain price, then later 

sells the asset for a higher price, she owes both federal 
and California capital gains taxes on the difference: on the 
taxable gain. The asset’s purchase price is called its “Basis,” 
so the formula is: “sale price minus Basis equals taxable gain.”

If the taxpayer bought an asset for $100,000 then later 
sold it for $1,000,000, she owes capital gains taxes on the 
$900,000 gain. (Many details beyond the scope of this letter 
apply to capital gains taxation.)

Explanation of an Inherited Asset’s Stepped-Up 
Basis

If a taxpayer inherits an asset, the asset receives an 
advantageous “stepped-up basis” equal to the asset’s value 
on the decedent’s date of death.

Presume that a taxpayer’s father bought an asset for 
$100,000 and the asset was worth $1,000,000 when the 
father died and the taxpayer inherited it. The taxpayer 
receives an advantageous “stepped-up basis” of $1,000,000. 
If the taxpayer sells the asset the next day for $1,000,000, 
she owes no capital gains tax!

Explanation of “Characters” an Asset May Have
An asset may have one of two “characters”: community 

property (“CP”) or separate property (“SP”). Generally, 
assets acquired during marriage are CP. Exceptions include 
an asset that a spouse has inherited, which is that spouse’s 
SP. An asset’s character can be changed (“transmuted”) if 
a couple signs a transmuting postnup. I have sent you this 
letter because you own SP (you are called a “Separatizer”) 
and are planning your estate with a goal of reducing 
taxation. One way you could reduce capital gains taxation 
is by transmuting your SP to CP with a “Stepped-Up Basis 
Postnup.” Is that a good idea? Read on. 

Introduction to the Four Hypotheticals
I will use four hypothetical situations to help you 

understand possible capital-gains-tax-saving advantages—and 
possible divorce disadvantages—of a Stepped-Up Basis Post-
nup. Hypotheticals #1 and #2 describe the married couple 
Separatizer Alan and Non-Separatizer Alice, who do not have 
a Stepped-Up Basis Postnup. Hypotheticals #3 and #4 discuss 
the married couple Separatizer Barry and Non-Separatizer 
Barbara, who do have a Stepped-Up Basis Postnup. Because 
you are a Separatizer, your circumstances resemble the 
circumstances of Separatizers Alan and Barry. The hypotheti-
cals are analyzed from the viewpoints of Alan and Barry.

The hypotheticals are:
Hypothetical #1 Alan and Alice in event of death

Hypothetical #2 Alan and Alice in event of divorce

Hypothetical #3 Barry and Barbara in event of death

Hypothetical #4 Barry and Barbara in event of divorce

This opinion letter explores possible:
 • Advantageous divorce consequences but disadvantageous 

tax consequences to Alan of not creating a Stepped-Up 
Basis Postnup, and

 • Advantageous tax consequences but disadvantageous 
divorce consequences to Barry of creating a Stepped-Up 
Basis Postnup.

Alan/Alice Hypotheticals Exclude a Stepped-Up 
Basis Postnup 

Alan and Alice have typical reciprocal estate plans in 
which each leaves all assets to the other. Alan inherited 
Asset A back when it was worth only $100,000. Because he 
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inherited it, Asset A became Alan’s SP. Alan and Alice never 
signed a Stepped-Up Basis Postnup: they never transmuted 
Asset A to CP.

Alan/Alice in Event of Death
Presume that Asset A is worth $1,000,000 at the time of 

the first spouse’s death. Asset A’s inherited basis depends on 
which spouse dies:

 • If Alan dies, Alice receives Asset A with the advantageous 
$1,000,000 stepped-up basis. The reason is that Alice 
has inherited Asset A from Alan. If Alice sells Asset A for 
$1,000,000, she owes no capital gains tax.

 • But if Alice dies, Alan receives Asset A with its original 
$100,000 Basis. The reason is that Alan has not inherited 
Asset A from Alice: he has merely kept what he already 
fully owned. If Alan sells Asset A for $1,000,000, he owes 
capital gains tax on the $900,000 gain.

Alan/Alice in Event of Divorce
If Alan and Alice divorce, Asset A is confirmed entirely 

as Alan’s SP. Alan owes Alice nothing regarding Asset A.

Your Circumstances Resemble Alan’s
You are a Separatizer like Alan. I have described Alan’s 

circumstances to help you make your decision whether to 
create a Stepped-Up Basis Postnup.

Barry/Barbara Hypotheticals Include a Stepped-
Up Basis Postnup

Barry and Barbara have typical reciprocal estate plans 
in which each leaves all assets to the other. Barry inherited 
Asset B back when it was worth only $100,000. Because he 
inherited it, Asset B became Barry’s SP. Barry and Barbara have 
signed a Stepped-Up Basis Postnup transmuting Asset B to CP.

Barry/Barbara in Event of Death
Presume that Asset B is worth $1,000,000 at the time of 

the first spouse’s death. Asset B’s inherited Basis is stepped 
up to $1,000,000, irrespective of which spouse dies first:

 • If Barry dies first, Barbara receives Asset B with the 
advantageous $1,000,000 stepped-up basis. The reason is 
that Barbara inherited Asset B from Barry. Barbara can 
sell Asset B for $1,000,000 and owe no capital gains tax.

 • Likewise if Barbara dies first, Barry receives Asset B with 
the advantageous $1,000,000 stepped-up basis. The 
reason is that Barry inherited Asset B from Barbara. 
(Recall that the Stepped-Up Basis Postnup transmuted 
Asset B from SP to CP.) Barry can sell Asset B for 
$1,000,000 and owe no capital gains tax.

Barry/Barbara in Event of Divorce
It was on “Postnup Signature Date” that Barry and 

Barbara signed their Stepped-Up Basis Postnup transmuting 
Asset B to CP. The circumstances that will exist if Barry and 
Barbara divorce will depend on Asset B’s value on Postnup 
Signature Date. The lower Asset B’s value on Postnup Signa-
ture Date, the higher the sum Barbara will receive regarding 
Asset B in the divorce. The reason is that Barry possesses a 

divorce “Reimbursement Right” (technically called a “Family 
Code section 2640 Reimbursement Right”) equal to Asset B’s 
value on Postnup Signature Date.

Presume for discussion purposes that Asset B was 
worth $700,000 on Postnup Signature Date and was worth 
$1,000,000 on “Divorce Date”: the date when Barry’s and 
Barbara’s divorce was resolved by trial or settlement. Barry’s 
Reimbursement Right is the first $700,000 of Asset B’s 
$1,000,000 Divorce Date value: that $700,000 belongs entirely 
to Barry. The remaining $300,000 (which is the amount by 
which Asset B increased in value between Postnup Signature 
Date and Divorce Date) is the parties’ CP. Barry and Barbara 
each receive $150,000 of that $300,000 CP component. Barry 
ends up with ($700,000 plus $150,000 equals) $850,000, and 
Barbara ends up with $150,000, regarding Asset B.

Your Circumstances Resemble Barry’s
You are a Separatizer like Barry. I have described Barry’s 

circumstances to help you make your decision whether to 
create a Stepped-Up Basis Postnup.

Summary of Alan’s Results
The absence of the postnup worked to Alan’s disad-

vantage if Alice predeceased him. The measure of Alan’s 
disadvantage was the amount of capital gains tax he paid 
on the $900,000 increase in Asset A’s value.

The absence of the postnup worked to Alan’s advantage 
if he and Alice divorced. The measure of Alan’s advantage 
was the amount he didn’t have to pay Alice in the divorce 
for her CP interest in Asset A.

Summary of Barry’s Results
The presence of the postnup worked to Barry’s advan-

tage if Barbara predeceased him. The measure of Barry’s 
advantage was the capital gains tax that, but for Asset 
B’s transmutation, he would have paid on the $900,000 
increase in Asset B’s value.

The presence of the postnup worked to Barry’s disad-
vantage if he and Barbara divorced. The measure of Barry’s 
disadvantage was one-half of any increase in Asset B’s value 
between Postnup Signature Date and Divorce Date. 

We Will Meet
We will discuss in detail the contents of this letter when 

we meet. I promise that when you leave our meeting, you 
will have clear understandings of your available choices and 
of their respective legal effects.

Sincerely,

Family Law Attorney

1 I.R.C. § 1014.
2 In re Marriage of Holtemann (2008) 166 Cal.App.4th 1166.
3 Id. at 1174.
4 Cal. Fam. Code., § 721; In re Marriage of Burkle [Burkle II] 

(2006) 139 Cal.App.4th 712; In re Marriage of Haines (1995) 
33 Cal.App.4th 277; In re Marriage of Delaney (2003) 111 Cal.
App.4th 991.
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The entire ACFLS Educational Library of more than 250 programs of advanced family law continuing education is available for streaming, 

for downloading directly to your computer, tablet, or cell phone, and on DVD. ACFLS provides cutting edge presentations by experts as a 

starting place for your research. You can browse available programs by topic and by presenter, as well as search for specific words in the title 

and program descriptions online at https://www.acfls.org/courses/. Programs can be purchased in our online store, with ACFLS members 

receiving a discount.  The ACFLS Educational Library is available without cost to any judge sitting in a family law assignment.

• If you are an ACFLS member, don’t forget to sign in before ordering for member pricing.

• If you are a California Family Law Certified Specialist, and not yet an ACFLS member, you should be!

• ACFLS is a State Bar of California-approved MCLE provider and an approved family law provider by the State Bar of California 

Board of Legal Specialization: Provider #118.

Extraordinary Wealth, Extraordinary Needs? 
Or Gold-Plated Diapers? Equity Compensation 
and Child Support 
Jacqueline Singer, PhD; Scott Lantry, CFLS; Laura 
Morgan (01/08/21) 1.0 hr.

The Intersection of Family Law and Torts: Civil 
Remedies for Victims of Domestic Violence
Jessica Dayton, CFLS (01/22/21) 1.0 hr.

Privileges in Family Law
Christina Djordjevich; Peter M. Walzer, CFLS 
(02/10/21) 1.0 hr. 

Viewing Counterintuitive Conduct: Ten 
Mistakes to Avoid while Litigating Child 
Custody with Interpersonal Violence or Child 
Abuse
Seth Goldstein, Esq. (02/19/21) 1.0 hr.

Speakers Series: Part One: Behind the Scenes 
“Custody: Okay Then… Not Okay Now”
Hon. Julie A. Palafox; Dorie A. Rogers, CFLS (March 
29, 2021) 1.0 hr.

Updates on Pereira/Van Camp and New 
Approaches
Hon. James Mize, Robert J. O’Hair (04/09/21) 1.0 hr.

2021 Speaker Series Main Event: Part 1 – 
“Custody Then… Not Okay Now”
Hon. Julie A. Palafox, Dorie Rogers, CFLS, Leslie 
Drozd, PhD (04/12/21) 2.0 hr.

Contempt: Get Your Ducks in a Row First!
Tracy Duell-Cazes, CFLS (04/23/21) 1.0 hr.

Rules of MSA Interpretation (How I Learned to 
Stop Violating my Parol and Love the Rules)
Hon. Patti C. Ratekin, Dennis Temko, Esq. (05/03/21) 
1.0 hr.

2021 Speakers Series: Part Two: Behind the 
Scenes “Income Available for Support: It’s Not 
What You Think”
Robert Benavente, CFLS; Robert Watts, CPA (June 8, 
2021) 1.0 hr.

Refuse/Resist Dynamic In High Conflict Custody 
Cases: Realistic Approaches
Diane E. Wasznicky, CFLS, Dianne Fetzer, CFLS (June 
16, 2021) 1.0 hr.

2021 Speakers Series: Part Two: Main Event 
“Income Available for Support: It’s Not What You 
Think”
Hon. Donald F. Gaffney, Robert Benavente, CFLS (June 
21, 2021) 2.0 hr.

“The Art of Getting Your Client Paid: Tips and 
Tricks for Enforcement of Family Law Orders”
Christopher Dietrich, CFLS (July 28, 2021) 1.0 hr.

2021 Speakers Series: Part Three: Behind the 
Scenes “Sole Proprietorships: Uncle Sam Isn’t the 
Last Word”
Michelle Brown, CFLS, Dennis Pearson, CPA (August 
30, 2021) 1.0 hr.

“Set Asides and Other Post Judgment Relief; 
Pointers and Pitfalls”
Andrew Botros, CFLS (September 1, 2021) 1.0 hr.

2021 Speakers Series: Part Three: Main Event 
“Sole Proprietorships: Uncle Sam Isn’t the Last 
Word”
Hon. Jeannie Lowe, Michelle Brown, CFLS (September 
13, 2021) 2.0 hr.

Introduction to a Family Law Case – A Virtual 
Event
Hon. Michael J. Convey, Hon. Sue Alexander Ret., Leena 
S. Hingnikar, CFLS, Peter M. Walzer, CFLS (October 2, 
2021) 6.0 hr.

“Best Practices for Family Law Litigators if an 
Appeal or Writ May be Ahead”
Julia Shear Kushner, Esq., Leslie Ellen Shear, CFLS, 
CALS, IAML (October 13, 2021) 1.0 hr.

2021 Speakers Series: Part Four: Behind the Scenes 
“Business Valuations: Without Me, It’s Nothing”
Lonnie Seide, CFLS, Glenn R. Mehner, CPA (October 
18, 2021) 1.0 hr.

Substance Abuse in the Legal Profession: 
Prevention, Detection, and Treatment
Matthew Cahill (January 1, 2022) 1.0 hr.

Mitigation of Bias
Matthew Cahill (January 27, 2022) 1.0 hr

Collection and Enforcement of Judgments: The 
Good, the Bad, and the Ugly
David Friedman, CFLS, Ira Friedman, CFLS (February 
4, 2022) 1.0 hr

Divorce on the Blockchain: NFTs, DAOs, DeFi, 
and More
Ariel Leichter-Maroko, CFLS (March 17, 2022) 1.0 hr

Working with Traumatized Clients and 
Strategies to Empower Clients
Amy Groven, LMFT (March 30, 2022) 1.0 hr

2022 Annual Spring Seminar – Battle of the 
Experts: Preparing Your End Game
Andrea Palash CFLS, Barbara K. Hammers, CFLS, 
Dayn Holstrom, CFLS, Hon. Monica F. Wiley, Hon. 
Sue Alexander Ret., Hon. Thomas Trent Lewis 
Ret., Jane Stoever Esq, John Aust PhD, Lawrence 
A. Moskowitz, CFLS, Leslie Dawson CPA, Nancy 
Olesen, PhD, Phillip Sidlow MS, S Roger Rombro 
CFLS, Ted Israel CPA, Tracy C. Miller. Esq (March 3, 
2022 – March 5, 2022) 11.0 hrs

Building Blocks and Foundation of a Domestic 
Violence Action
Hon. Thomas Trent Lewis Ret. (April 11, 2022) 2.0 hrs

“What Do You Mean My Tax Returns Can’t Be 
Trusted” – Establishing Business Expenses 
After Marriage of Hein
Stephen D. Hamilton, CFLS (April 27, 2022) 1.0 hr

Pricing Key (hrs/Member/Non-member): 
1.0/$38/$49; 1.5/$55/$69; 2.0/$75/$99; 
3.0+/$125/$149; Spring Seminar Sets: 
$299/$349

2021-2022 ACFLS EDUCATIONAL LIBRARY ADDITIONS

LIBRARY GOES STREAMING!
ACFLS
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Eligibility for ACFLS membership is limited to attorneys certified as family law specialists 
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