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HEY JOE,
WHERE YOU GOING WITH THAT GUN?'”

DO THE AUTOMATIC FIREARM RESTRICTIONS
IN CALIFORNIA DVPA ORDERS
CONFLICT WITH THE SECOND AMENDMENT?

DAVID SHEBBY, CFLS

LOS ANGELES COUNTY e

Introduction

Domestic violence is a critical issue facing California
family law practitioners, and laws addressing domestic
violence have profound sociological implications. Data
consistently indicate that firearms are the overwhelming
weapons of choice when intimate partner violence turns
deadly.2 In a laudable effort to reduce such violence,
California (similar to a handful of other states) requires
that a/l persons subject to a Protective Order issued
pursuant to the Domestic Violence Prevention Act sur-
render their firearms and ammunition within 24 hours
of being served with the Protective Order. Significantly,
California’s firearm prohibition extends to persons
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subject to a Temporary Protective Order issued without
notice to the restrained party, without any allegations of
actual or threatened violence (let alone any involving a
firearm) and without any need to show any exigency to
justify the lack of notice. In the absence of any consti-
tutional analysis, such firearms restrictions may or may
not constitute good public policy. However, in light of
recent United States Supreme Court decisions establish-
ing firearm ownership as a fundamental right guaran-
teed by the Second Amendment to the United States
Constitution, some of the firearms restrictions set forth
in the Domestic Violence Prevention Act are almost
certainly unconstitutional.?
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1. California’s Domestic Violence Prevention Act

The basic parameters of the Domestic Violence Prevention
Act, Family Code § 6200 et seq., are well known to most
family law practitioners. Courts are empowered to issue
injunctions prohibiting a variety of conduct upon a showing
of abuse. To obtain a Temporary Protective Order, the appli-
cant may proceed entirely without notice to the restrained
party. No showing of good cause for failing to provide notice
is required.
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The burden of proof to obtain a Temporary Protective
Order is low. An injunction may issue upon the presentation
of an affidavit setting forth “reasonable proof of a past act or
acts of abuse.”

Family Code § 6203 defines “abuse” — the necessary
predicate for most of the injunctions and other remedies
available under the Domestic Violence Prevention Act — as:

(a) Intentionally or recklessly ... caus[ing] or attempt[ing|
to cause bodily injury.

(b) Sexual assault.

(c) ...plac|ing| a person in reasonable apprehension of
imminent serious bodily injury to that person or to
another.

(d) ...engagling] in any behavior that has been or could
be enjoined pursuant to Section 6320.

Behaviors that may be enjoined ex parte pursuant to

Family Code § 6320 include, without limitation, harass-
ing, telephoning, contacting directly or indirectly, coming
within a specified distance of, or disturbing the peace of the
other party. Accordingly, while mere “badgering” does not
constitute abuse,® the conduct necessary to support finding
of “abuse,” necessary for the issuance of a Protective Order,
need not include violence or threats of violence.” “To the
contrary, section 6320 lists several types of nonviolent
conduct that may constitute abuse within the meaning

of the DVPA....”8

Upon the issuance of a Protective Order pursuant to
the Domestic Violence Prevention Act, including upon the
issuance of a Temporary Protective Order obtained without
notice, the restrained person is disqualified from owning,
possessing, purchasing, or receiving firearms or ammuni-
tion.? Violation of this firearm prohibition is a “public
offense, which shall be punishable by imprisonment in a
county jail not exceeding one year or in the state prison,
by a fine not exceeding one thousand dollars ($1,000), or
by both that imprisonment and fine.” !9 Persons subject to
Protective Orders, including no-notice Temporary Orders,
must relinquish their firearms “upon request of any law
enforcement officer” following service of the Protective
Order or, in the absence of such a request, within 24
hours of being served with the Protective Order.!! Except
in extremely limited circumstances, i.e. when firearm
possession is necessary as a condition of continued employ-
ment and the current employet is unable to reassign the
restrained person to another position where a firearm is
unnecessary, courts are without jurisdiction to modify
the firearm restriction.!2

II. California’s Domestic Violence Prevention Act
Goes Beyond Federal Law Restricting

Firearm Possession Following Issuance

of Domestic Violence Protective Orders

California’'s restriction on firearm possession by persons
subject to Protective Orders is significantly broader than
the analogous federal statute. In 1994, Congress estab-
lished a nationwide prohibition on firearm and ammunition
possession by persons subject to certain domestic violence
injunctions.!3 In doing so, however, Congress specifically
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ensured that due process rights would be afforded prior

to the federal firearm prohibition taking effect. As such,

18 U.S.C. § 922(g)(8) prohibits possession of a firearm only
by persons who are subject to certain Protective Orders
that “issuef] after a hearing of which such person received
actual notice, and at which such person had an opportunity
to participate.” California’s firearm restriction contains no
explicit reference to the due process rights of restrained
persons, and applies even when such rights have not

been afforded.

IIl. Firearms Ownership as a
Fundamental Constitutional Right

The Second Amendment to the United States Constitution
provides: “[a] well regulated Militia, being necessary to
the security of a free State, the right of the people to keep
and bear Arms shall not be infringed.”14 In District of
Columbia v. Heller, 554 1.S. 570 {2008), the United States
Supreme Court recognized that the Second Amendment
“guaranteels] the individual right to possess and carry
weapons in case of confrontation.”!> Accordingly, the Court
held District of Columbia statutes prohibiting possession
of handguns in the home, and requiring long guns in

the home to be rendered inoperable at all times, to be
unconstitutional, as they amounted to an unconstitutional
“absolute prohibition of handguns held and used for
self-defense in the home.”10 Thereafter, in McDonald v.
City of Chicago, 561 U.S. 3025 (2010), the United States
Supreme Court struck down ordinances in two cities

that, as Washington D.C. attempted in Heiler, effectively
precluded most residents from possessing firearms for
self-defense in their homes. In doing so, the Court held
that the right to keep and bear arms for self-defense is
fundamental and that the Due Process Clause of the
Fourteenth Amendment thereby “incorporates the Second
Amendment right, recognized in Heller” against states and
municipalities.!”

IV. Levels of Scrutiny and Permissible
Limitations on Fundamental
Constitutional Rights

Although the right to keep and bear firearms for self-defense
is a fundamental constitutional right, like other fundamental
rights (e.g., freedom of speech and freedom of religion) it
is not without limits. To the contrary, the Supreme Court
in Heller explicitly approved the disqualification of certain
classes of people from exercising their Second Amend-
ment rights. The Heller Court explained that “nothing in
our opinion should be taken to cast doubt on longstanding
prohibitions on the possession of firearms by felons and the
mentally ill, or laws forbidding the carrying of firearms in
sensitive places such as schools and government buildings,
or laws imposing conditions and qualifications on the com-
mercial sale of arms.”18 In a footnote, the Court further
explained: “[w]e identify these presumptively lawful regula-
tory measures only as examples; our list does not purport
to be exhaustive.”1?

Subsequent to the Heller decision, there have been
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scares of challenges to various firearm disqualification
statutes on constitutional grounds. Virtually all have failed.
These have included unsuccessful challenges to state and
federal statutes banning possession of firearms by felons,20
nonviolent felons,2! misdemeanants,22 those adjudged to be
drug or alcohol abusers,23 juvenile offenders,24 and persons
subject to domestic violence protective orders issued affer
notice and an opportunity to be heard.25 But no post-Heller
decision has been found addressing the constitutionality of
a firearm disqualification provision in a domestic violence
restraining order issued without notice or opportunity

for hearing.

Curiously, the Hefler Court explicitly declined to
set forth the proper level of judicial scrutiny for firearm
regulations other than to explicitly reject both the rational
basis review20 and Justice Breyer’s proposal for an “interest-
balancing inquiry.”27

Most courts interpreting firearm disqualification
statutes post-Heller and McDonald have refused to apply
a strict scrutiny analysis, which would require that
the statute be narrowly tailored to meet a compelling
government interest.28 In declining to apply a strict scrutiny
analysis, courts often note that not all laws that infringe
on fundamental rights are afforded strict scrutiny. To the
contrary, “the level of scrutiny [applied] depends on the
nature of the conduct being regulated and the degree to
which the challenged law burdens the right.”2% Accordingly,
for example, “content-based speech restriction|s|” are
subject to strict scrutiny, but “content-neutral time, place,
and manner regulations use[] an intermediate level
of scrutiny.”30

In the context of firearm restrictions, because the
post-Heller disqualification statutes have applied only
to particular classes of people (such as felons or drug
abusers), or to specific regulations that do not prohibit
firearm possession in the home (such as prohibitions
on concealed carry), courts often deem the burdens on
the fundamental Second Amendment right to possess a
firearm in the home for self-defense sufficiently low as to
warrant only intermediate scrutiny. For example, in Heller
v. District of Columbia (Heller 1) 698 F. Supp. 2d 179
(D.C. 2010), revd on other grounds, 670 F. 3d. 1244 (2011),
the court used an intermediate scrutiny test to uphold
District of Columbia regulations of firearm ownership,
established post-Heller, such as requiring fingerprinting,
firearms training, and a vision test, on the ground that
the regulations imposed by the District did not prohibit
the core Second Amendment right to possess a firearm
for self-defense.

To the extent they have articulated a basis of scrutiny,
the vast majority of courts post-Heller and McDonald have
followed the Heller /i court’s use of intermediate scrutiny.
This test requires only a “reasonable fit” between the
challenged regulation and a “substantial” governmental
objective.3! The “fit” will be held “reasonable” “so long
as the means chosen are not substantially broader than
necessary to achieve the government’s interest.”32

Continued on page 6 (Shebby)
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As set forth above, in using intermediate scrutiny to uphold
various firearm disqualification statutes, the cases have
generally addressed either the public safety exceptions
explicitly recognized by the Court (e.g., felons and the
mentally ill) or those the lower courts deemed sufficiently
similar (e.g., misdemeanants, substance abusers, juvenile
offenders).

There is little doubt that a disqualification statute
prohibiting firearms possession by persons subject to a
Temporary Protective Order, if issued after notice and
an opportunity to be heard, would survive intermediate
scrutiny. There is a “reasonable fit” between a short term
firearms disqualification and the substantial governmental
interest in protecting victims of domestic violence. More-
over, at least if there are findings of violence or threats of
violence, a firearms disqualification upon the issuance of
a Temporary Protective Order issued after notice and an
opportunity to be heard seems almost certain to survive
strict scrutiny as well.33 Protecting victims of domestic
violence is undoubtedly a compelling government interest.
And a Temporary Protective Order issued after notice and
an opportunity to be heard, in the context of violence or
threatened violence, is narrowly tailored to address that
compelling interest.34

But does California’s current no-notice statute pass
muster under either standard of review? Under a strict
scrutiny analysis, almost certainly not. Because the firearms
prohibition applies to Temporary Protective Orders issued
where there is neither violence nor a threat thereof, and
because there is no need to ever give the restrained party
advance notice before obtaining a Temporary Protective
Order, the Domestic Violence Prevention Act — enacted
before Heller deemed firearm ownership a fundamental
constitutional right — does not even attempt to narrowly
tailor the constitutional deprivation it imposes. Under
an intermediate scrutiny analysis, however, the result
might be different. The short term nature of the firearms
disqualification might convince courts that the statute is a
“reasonable fit” to an unarguably “substantial” governmental
interest. While the firearms disqualification may be over-
broad, it may not be “substantially broader than necessary”
to reduce domestic violence.

V. The Domestic Violence Prevention Act
Violates the Right to Due Process

As currently drafted, the Domestic Violence Prevention Act
fails to satisfy the Due Process requirements of the United
States and California Constitutions. It is a basic constitu-
tional principle that takings and deprivations of liberty or
property generally require advance notice and the oppor-
tunity to be heard.3> Indeed, a “‘root requirement’ of due
process is that an individual be given an opportunity for a
hearing before being deprived of any significant liberty or
property interest, except for extraordinary situations where
some valid governmental interest is at stake that justifies
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postponing the hearing until after the event.”3¢ In such
extraordinary situations, statutes must be “narrowly drawn
to further [the governmental] interest.”37

Such “extraordinary situations” do exist. To sustain a
finding of an “extraordinary situation” sufficient to permit
government action without advance notice, “an imminent
danger to persons or property” must be found.?8 “Extra-
ordinary situations” have been held to exist in a number
of contexts, including suspension of a business permit for
a residential care facility for the elderly,3? suspension of the
license of a private patrol service,4C seizure of a vessel used
to smuggle drugs,*! seizure of contaminated food,*2 and
seizure of misbranded drugs.*3

Do the provisions of the Domestic Violence Prevention
Act mandating firearms disqualification for all persons
subject to a Temporary Protective Order satisfy the
“extraordinary situation” test? They do not. There is no
question that “imminent danger” exists in some domestic
violence cases, thereby permitting a temporary firearm
disqualification without notice and an opportunity to be
heard. But the Domestic Violence Prevention Act paints
with an extraordinarily broad brush. First, it permits no-
notice Temporary Protective Orders to issue even in the
absence of exigent circumstances. [n addition, the firearms
prohibitions are mandatory, even in cases where neither
actual nor threatened violence has been alleged and there
accordingly has been no finding of “an imminent danger
to persons or property.” Finally, the burden of proof is low.
Only a showing of “reasonable proof” is required to obtain
a Temporary Protective Order. As such, the provisions of
the Domestic Violence Prevention Act mandating firearm
disqualification following the issuance of all Temporary
Protective Orders are neither “narrowly drawn to further
[the governmental] interest” nor limited to “extraordinary
situations” where there is “imminent danger to persons or
property.” The Domestic Violence Prevention Act thus fails
to satisfy the Due Process requirements of the United States
Constitution.

Conclusion

In our efforts to address issues of pressing social and

legal importance, particularly those such as domestic
violence which disproportionately impact the most
vulnerable members of our society, we must not sidestep
applicable constitutional analyses. After all, constitutions
exist to protect those with unpopular viewpoints against
majority rule, and in many instances the unpopular or
minority viewpoints happen to be those held by vulnerable
members of society. Ensuring that the laws designed to
punish and deter domestic violence pass constitutional
muster can only bolster the legitimacy of those laws

and strengthen their sociological impact. At the time

the Domestic Violence Prevention Act was enacted, the
Supreme Court had not yet held the right to keep and bear
firearms for self-defense is a fundamental constitutional
right. Now that the Court has done so, appropriate
modifications to the Domestic Violence Prevention Act

are required.
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SAVE THE DATE
2015 ACFLS HOLIDAY PARTY

Honoring:

Honorable Marjorie A. Slabach, Ret., CFLS, from

San Francisco — Outstanding Service to Family Law
Dawn Gray, CFLS, from Grass Valley — Hall of Fame
Frieda Gordon, CFLS, from Los Angeles — The Sterling \
Join us at our annual Holiday Party on Saturday, December 7,
2013, at the lovely Hotel Monaco, 501 Geary Street, near Union
Square, in San Francisco, at 6 p.m. for cocktails and hors d oeuvres, and at 7:30 p.m.
for dinner. Put this date on your calendar and attend this festive occasion in honor
of our award recipients, our new board, and our departing board members!
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