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The Domestic Violence Prevention Act in a
Post-Nadkarni World

In the recent decision In re Marriage of Nad-
karni,! the sixth appellate district held that behav-
ior “that destroys the mental or emotional calm of
the other party” constitutes abuse under the Do-
mestic Violence Prevention Act.® In doing so, the
Court may have cast both participants in virtually
every intimate human relationship - and certainly
at least one participant in every intimate human re-
lationship that has ended - as abusers. Indeed, even
the heathiest human relationships endure episodes
whereby one party “destroys the mental or emo-
tional calm” of his or her partner. If the bar for
abuse is set so low, how will any request for a Do-
mestic Violence Restraining Order ever be de-
feated?

In Marriage of Nadkarmni, the respondent ac-
cessed the petitioner’s email account without her
permission. The respondent allegedly did so be-
cause he had been unable to contact the petitioner
during a period when she had physical custody of
the parties’ minor children. The emails - which
were filed with the trial court in support of the re-
spondent’s attempt to modify a child custody order
- purported to demonstrate that the petitioner left
their minor children unattended while she vaca-
tioned in India. Upon discovering that her privacy
had been violated, the petitioner sought, and ob-
tained, an ex parte Temporary Restraining Order.
However, the trial court later dismissed the appli-
cation for a Restraining Order “without prejudice

to [the petitioner] filing a civil action in the Supe-
rior Court,” after determining that while the respon-
dent’s conduct “may very well be illegal [it did not]
rise to the level of conduct that is amenable to the
Domestic Violence Prevention Act.”™

The appellate court reversed. In fairness to
the sixth appellate district, it attempted to hold that
Family Code section 6320 simply means what it
says. Abuse is defined in the Domestic Violence
Prevention Act at Family Code sections 6220 and
6320. The first three subsections of Family Code
section 6220 define abuse in terms that are unre-
lated to the Nadkarni decision. Family Code sec-
tion 6220(a) defines abuse as “intentionally or
recklessly to cause or attempt to cause bodily in-
jury.” Family Code section 6220(b) defines abuse
as ‘“‘sexual assault.” And Family Code section
6220(c) defines abuse as “to place a person in rea-
sonable apprehension of imminent serious bodily
injury.” There were no allegations in Nankarni that
the respondent had engaged in any of the foregoing
violent or threatening behaviors.

But there is a fourth definition of abuse.
Family Code section 6220(d) defines abuse as “any
behavior that has been or could be enjoined pur-
suant to section 6320.” (Emphasis added). And
what behaviors “could be enjoined” pursuant to
Family Code section 6320? Virtually any human
interaction - including telephoning someone, con-
tacting someone (by mail or otherwise), coming
within a specified distance of someone, or disturb-
ing the peace of someone.® The Nadkarni Court, re-
lying upon the online edition of the Oxford English
Dictionary, determined that “disturbing the peace”
means simply to “destroy the mental or emotional
calm” of another.® Accordingly, any conduct that
might “destroy the mental or emotional calm” of a
person eligible for protection’ under the Domestic
Violence Prevention Act constitutes an act of abuse
as a matter of law.

How can this be? Has any relationship ever
not contained at least one episode of conflict that
serves to “destroy the mental or emotional calm”
of one or both parties? Has any relationship ever
terminated without — at the very least - the initiator
of the break up having “destroyed the mental or
emotional calm” of his or her former beloved?® Of
course not. Given that virtually every relationship
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contains abuse as defined by Family Code section
6320, the astute practitioner opposing a requested
protective order under the Domestic Violence Pre-
vention Act will not focus her effort exclusively
on proving the nonexistence of abuse. Instead, ef-
fective advocacy will focus upon the stated pur-
poses of the Domestic Violence Prevention Act and
the judicial officer’s discretion to make orders con-
sistent with those purposes.

The issuance of a protective order under the
Domestic Violence Prevention Act is never manda-
tory. Even upon finding the existence of statutory
abuse, a bench officer retains discretion with re-
spect to the issuance of a protective order. On at
least four occasions, the Domestic Violence Pre-
vention Act specifically states that a court may
issue a restraining order upon a finding of abuse:
Family Code section 6250 (with respect to emer-
gency protective orders); Family Code section
6300 (with respect to the issuance of orders gener-
ally); Family Code section 6320 (with respect to
the ex parte orders); and Family Code section 6340
(with respect to permanent orders). The legislature
certainly could have made the issuance of a protec-
tive order mandatory upon the finding of abuse.
Because the legislature did not do so, every act of
“abuse” need not give rise to a protective order.

When may a bench officer exercise the dis-
cretion to deny an application for a protective order
after a prima facie case of abuse has been estab-
lished? The Domestic Violence Prevention Act
does not tell us. But it does provide a starting point
for effective advocacy by counsel for the respon-
dent. Family Code section 6230 explicitly identi-
fies the dual purposes of the Domestic Violence
Prevention Act: (i) to prevent the recurrence of acts
of violence and sexual abuse and (ii) to provide for
a separation of the persons involved in the domestic
violence for a period sufficient to enable these per-
sons to seek a resolution of the causes of the vio-
lence. Because virtually any human interaction
can now be classified as abuse, effective opposition
to an application for a protective order will often
focus upon the two purposes of the Domestic Vio-
lence Prevention Act: (i) is there reason to believe
the behavior may reoccur without the issuance of
a restraining order and (ii) will a separation man-
dated by a restraining order be helpful to a resolu-
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tion of the causes of the violence?

Indeed, upon careful analysis, the Nadkarni
decision itself also provides an indication that not
all abuse may warrant the issuance of a protective
order. Exactly four paragraphs after holding that
to “destroy the mental or emotional calm” of an-
other constitutes disturbing the peace (and there-
fore is abuse), the Nadkarni court observed, in
dicta, that it was the totality of the respondent’s
course of conduct regarding the email account,
which included causing the petitioner to “fear for
her safety,” that gave rise to the finding of abuse.
Accordingly, at least in Nadkarni, the petitioner’s
fear for her safety was an important component of
abuse, and the mere existence of an act enumerated
in Family Code §4320 was not the end of the
Court’s analysis. Perhaps we are not all abusers
after all.

" Nadkarni also contains an important proce-
dural holding of which practitioners must be aware.
The Nadkarni trial court denied the petitioner’s re-
quest to present oral testimony in support of her
Application. The appellate court affirmed the de-
nial of the petitioner’s right to present such testi-
mony. In doing so, the appellate court asserted,
ipse dixit, that a proceeding under the Domestic Vi-
olence Prevention Act is a motion and not a trial.
The court therefore cited Reifler v. Superior Court"
and other cases for the familiar proposition that the
court has discretion to exclude oral testimony and
deny the motion based only upon the insufficiency
of the moving papers. From Petitioner’s perspec-
tive, she would of course prefer not to disclose all
of her supporting facts and witness in her moving
papers, as doing so provides Respondent an en-
hanced ability to refute her evidence. However, as
the court is vested with discretion to deny Petitioner
the opportunity to submit additional evidence at the
hearing, she must exercise extreme caution before
omitting any relevant facts from her initial Appli-
cation.

The converse is not so. The respondent, for
whom at least one constitutional right' is at stake
due to the firearms prohibition that arises upon the
issuance of a protective order,'? is under no obli-
gation to provide any submission in advance of the
hearing.'® Instead, he may simply appear and pres-
ent oral testimony, subject to the ability of the court
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to control the introduction of evidence.' From Re-
spondent’s perspective, deciding whether to submit
written evidence or argument in advance of the
hearing is like being caught between Scylla and
Charybdis. On the one hand, there is always a pro-
found advantage in educating the bench officer be-
fore the hearing. On the other hand, advance
submissions of responsive pleadings greatly assist
the petitioner in preparing for her cross-examina-
tion, and provide a roadmap for the petitioner’s
counsel to prepare for cross-examination of the re-
spondent and his witnesses. Often the most effec-
tive strategy will be to submit only a trial brief the
morning of the hearing. This approach will provide
the bench officer a summary of the respondent’s
contentions while minimizing the petitioner’s op-
portunity to prepare.

Defending a client accused of domestic vi-
olence is rarely an easy (or popular) undertaking.
Nevertheless, given the pernicious effect that the
issuance of an order under the Domestic Violence
Prevention Act has on virtually every aspect of a
family law proceeding, presentation of an effective
defense is critical to the outcome of the action. An
effective advocate will increase her chances of suc-
cess by focusing not just upon the underlying be-
haviors alleged by the petitioner, but also upon the
stated purposes of the statute, which have often
been satisfied long before an application under the
Domestic Violence Prevention Act is ever filed.
Moreover, counsel must carefully consider her pro-
cedural options, lest she squander the singular ad-
vantage - the ability to conduct trial by ambush -
that respondents are afforded in these expedited
proceedings.
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