TRAFFIC COMMISSIONER FOR SCOTLAND
GOODS VEHICLES (LICENSING OF OPERATORS) ACT 1995

DOW WASTE MANAGEMENT LTD – OM1082903

Drivers – Messrs Gary McLeod; James Mullen; and William Linning

PUBLIC INQUIRY AND DRIVER CONDUCT HEARINGS HELD AT EDINBURGH ON 1 MAY 2013

DECISION OF THE TRAFFIC COMMISSIONER

Background

1. This decision relates to Dow Waste Management Ltd (Scottish companies house registration 280783) of 23 Lenziemill Road, Cumbernauld G67 2RL which was granted a standard national goods vehicle operator’s licence on 7 April 2009. The directors are sister and brother Mrs Sheila Paterson Baxter (nee Dow) (b1972) and Mr William Marshall Dow (b1974).  Mrs Sheila Helen McKinlay Dow (b1951) of Helmsdale is transport manager. She was a director of the company but resigned on 7 October 2008.

2. The licence was granted following a Public Inquiry held at Edinburgh in January 2009. There had been environmental representations against the operating centre and undertakings were given by the company and added to the licence being:  

“ Dow Waste Management Ltd and Dow Haulage Ltd undertake to plant and maintain a Leylandii boundary hedge along the full range of the boundary between their property at 123 Lenziemill Road, Cumbernauld and the railway line, the said hedge to be planted by no later than end of May 2009.*  Dow Waste Management Ltd and Dow Haulage Ltd undertake that the parking of all goods vehicles operated under their respective goods vehicles operator licences will be kept parked as far away as possible from the railway and residential side of their site and that all vehicles will be reversed in at night such that vehicles leave in forward gear of a morning. The area identified for parking of the vehicles is that area lying at the South West boundary of the operator’s site adjoining the South most of the operators’ large sheds.”

3. Related company Dow Haulage Ltd OM0015139 (companies house registration SC062878) was called to that same Public Inquiry in 2009 and these undertakings were added to its licence and its authorisation was reduced from 27 to 20 vehicles from 1 April 2009.

4. Dow Haulage Ltd OM0015139 was granted a standard national licence with initial authorisation for 20 vehicles and 1 trailer. Mrs Sheila HM Dow was the notified director on that licence and William Marshall Dow and Sheila Paterson Baxter have been directors. Dow Haulage Ltd was at Public Inquiry on 3 occasions:
· 5 June 2008 – adverse Vehicle Examiner report – licence curtailed from 27 to 17 vehicles for one week;  
· 29 January 2009 as aforesaid; and 
· 31 March and 9 July 2010 again an adverse Vehicle Examiner report and curtailment from 20 to 14 vehicles for 6 weeks and no increase in Dow Waste Management’s licence allowed. 

5. The Dow Haulage Ltd operator’s licence was surrendered with effect from 15 March 2012.

6. Following my receiving an adverse report from a VOSA Traffic Examiner I directed that Dow Waste Management Ltd, Transport Manager and three drivers be called to conjoined Public Inquiry and drivers conduct hearings on 1 May 2013 at Edinburgh.

Public Inquiry and drivers conduct hearings 

7.Attending for the operator were director Mrs Sheila Baxter and her transport manager mother, Mrs Sheila HM Dow and they were represented by Mr M Whiteford, solicitor, Glasgow. 

8. The following drivers attended and were represented by Mr A Mackie, solicitor, Edinburgh:


Mr Gary McLeod (b 1974 of 63 Waverly Terrace, Blantyre);


Mr James Mullen (b 1964 of 56 Sanderson Avenue, Uddingston);


Mr William Linning (b 1969 of 10 South Scott Street, Glasgow).

9. Traffic Examiner Ms Cooper appeared for VOSA.

10. The usual call up letters and briefs (including extensive copy productions annexed to the Traffic Examiner’s report) had been issued in advance of the Inquiry. Annexes 4 and 49 were provided on the day. Ms Cooper corrected two points in her report on Mr Gary McLeod.  All of these were taken as read into the record of the Inquiry. The operator lodged productions. Cross-examination of the Traffic Examiner was brief.

11. Evidence of financial standing was provided in advance of the Inquiry date and was satisfactory. I received a letter of 10 April 2013 from Mrs Dow in which she made some observations to me.

12. Also in attendance at the Inquiry was Mr Gordon Martin whom the operator had recruited as a transport manager but who could not be nominated as he had yet to sit and pass the CPC (he was enrolled on a course).

VOSA evidence

13. The VOSA evidence was set out in a narrative and supported by extensive productions.

14. In May 2009 Traffic Examiners visited the operator to assess the operator’s drivers hours systems. These were not satisfactory and advice was given. On 8 June 2009 a Traffic Examiner drivers hours prohibition was issued to driver Derek McNaught for failing to take a break and failing to produce charts. 

15. VOSA received an allegation that drivers had been driving during periods of suspension and working excessive hours and not adhering to the drivers hours regulations. Traffic Examiner Ms Cooper was instructed to investigate. On 20 February 2012 she requested that the operator provide tachograph record sheets and digital data for from 19 December 2011 to 12 February 2012 with (specified) supporting documentation; the period in question covering that of the allegations of driving during suspension.
16. The report outlined the operator’s response and the considerable toings and froings which the Traffic Examiner had to engage in her attempt to get the information she required including that dates for particular vehicles were missing. She had to arrange to meet certain vehicles such that she could download the vehicle data. She identified dates when vehicles were being driven without a card inserted. She had to request further transport documentation from the operator. She required to interview drivers and this was arranged for 15 June 2012. 

17. The Examiner examined 546 digital days of driving and 67 tachograph sheets and found 6 false records; 14 failing to record; 3 exceeding 4½ hours driving; and instances where the driver had withdrawn the card and continued to drive.  A total of 2,884kms were missing. Some record sheets for a driver who had left and not handed in his charts were missing. Some (driver Linning) were left in the vehicle when it went for repair. One driver (M McGuire) had been disciplined for not returning charts and no longer worked for the operator. 6 digital vehicles had been driven for a total of 972 kms without a driver card inserted. During the period in question 12 drivers drove the company vehicles.  The %level of infringements having regard to all that she looked at might be small, but the detected infringements were serious.
18. The Traffic Examiner interviewed 3 drivers and the directors and transport manager. Copies of the interview were annexed to her brief. 

19. For driver Mr William Linning her conclusions were that he had made an incorrect centre field record and one false record. He has been driving HGVs on and off for over 10 years and had not received any drivers hours training. No infringements had been brought to his attention other than he had left his tachos in his truck when it went for repair and they went missing. On 30 January 2012 he withdrew his card after 1 hour 45 minutes of driving but there followed 33 minutes of driving and then other work and 8kms missing between withdrawal and next insertion of a card. She did not accept his excuse that the tacho was probably faulty and ejected his card. There was no evidence of a fault.
20. For driver Mr James Mullen she found instances of exceeding 4½hours driving and one false record. At interview he told her he had worked with Dow Waste from 23 January 2012, was paid hourly according to a time sheet and clock in card; he had been an HGV driver for 15 years and said he was aware of the drivers hours and tachograph regulations though had had not training. He had not had any infringements brought to his attention. He was shown the digital data for 26 January 2012 and that it was removed after 5 hours 10 minutes and then there was driving and other work before the card was re-inserted and 47 kms had been travelled. He could not explain and said it would not have been deliberate and could have been someone else. He was shown the data for 10 February 2012 and admitted he had done wrong by not having a qualifying break. The Examiner had other information from the operator (tracking data) and so could attribute this work to Mr Mullen. 
21. For driver Mr Gary McLeod she found 4 false records. He has been an HGV driver for 5 years and was aware of the rules but had not had training. She found 4 instances – on 20 December 2011; 25 January 2012; 26 January 2012; and 31 January 2012 when he had withdrawn his card and then continued to drive (details given). His responses were that on one occasion he thought a mechanic had taken the vehicle; on another he had done it to avoid a break; and that others had taken the vehicle when he was on a break. The Examiner judged these explanations against other information in her possession (details given) and found a pattern that when ever a break may be required and the driver wishes to carry on, he simply removed his card. 
22. The Traffic Examiners interviewed Mrs Sheila Baxter on 11 July 2012. She had started to study for the CPC and was doing the transport operations but her mother was transport manager. She was asked about the arrangements for collecting charts and downloading data and said that primarily it was her but she had two assistants. Tachograph records were sent monthly to the RHA for analysis. They also used Tachomaster to analyse the digital data. She said that there was cross-referring. Most infringements related to the 4½hour break. She said drivers were going to be put through their CPC. She said there was a system for checking drivers licences. A driver Kevin Birrell had his entitlement suspended by the Traffic Commissioner for a mobile phone offence and in the period 29 January to 12 February he was allocated yard and labouring duties. She had not been able to supply the Traffic Examiner with the digital data as the company card was faulty and they had to get a new one.  She was asked about five drivers for whom there was no data. Three of these were explained by being employees of maintenance contractors and two were being assessed; the last Marek Goral worked for a few weeks and despite requests did not hand in his card. Further they had forgotten to download the digital data from hired in vehicles which Mr Linning and Mr McGuire drove. She was then asked about particular instances. She could not explain occasions when drivers had not put their cards in. Some instances could be explained by in yard driving moving and emptying skips. 
23. It was Mrs Baxter who engaged with the Traffic Examiner. The Examiner had a doubt as to whether Mrs Sheila Dow was performing the transport manager role. The operator had systems but these were not being used to ensure compliance. However she found no evidence to support the originating allegation that drivers were driving whilst their entitlement was suspended.
Evidence for the operator and transport manager
Mrs Sheila Baxter

24. Sheila Baxter and her brother, Marshall Dow, are the company directors. He deals with pricing, contracting, sourcing work, purchasing equipment and the maintenance of the trucks. Her role is transport co-ordination. They currently have 12 vehicles and operate within a radius of 25-30 miles. In the whole enterprise there are 60-70 persons. They have a large site at Lenziemill Road where they recycle materials and have skips and bins, vehicles and other equipment. She acknowledged that the family businesses had been at Public Inquiry before. This Dow Waste Management Ltd operator’s licence was the only one now and there was no involvement with any other. Her own professional background is in auditing.
25. They have regular contracts with local Councils to collect and recycle and any breaches in those contracts would attract financial penalties. This was the first Inquiry involving drivers hours and tachographs. She received the request from the Traffic Examiner on 20 February and by 17 May 2012 all had been provided. There had been systems in place. Prior to this they had written to drivers. Drivers are instructed to use a chart from the moment they start until finish. There was no need for drivers to remove their charts. She had provided instructions to drivers, there was information on notice boards and health and safety and other regulations are discussed and memos attached to wage slips. A large RHA poster had been up for years. After the VOSA visit they refreshed the drivers handbook and undertook toolbox talks and asked the men to sign. Drivers complete a daily time sheet and are paid an hourly rate. They also check in and out and comparisons can be made. Two of the 12 vehicles are analogue, the rest digital. The analogue chart were handed in and analysed by the RHA. They do tachomaster downloads and transfer the data via the internet. These systems had been in place since the company began. There is a team in the office which can collate the information. She had fallen down in chasing up infringements. She produced examples of what she does now (tachomaster infringement sheets and driver acknowledgements). She accepted VOSA’s concerns. 
26. VOSA has stopped their vehicles in recent months but had not found anything wrong with the tachos or drivers hours. She works with her mother who concentrates on the fleet maintenance and is there every day. They have recruited Mr Martin to allow for her mother to retire. She was satisfied they had systems in place now to prevent repetition. She herself would undertake a refresher course. Her brother took an RHA course in 2007.
27. They have no current expansion plans. They depended on having the vehicles to service their contracts.
Mrs Sheila Dow

28. Mrs Dow has her address in Helmsdale which is her weekend home and has another property in Torwood near Falkirk so not far from the operating centre where she is every week, every day. It is a family business and she works with her children and would like to retire. She looks after the maintenance side and sees the fitters and contractors and looks at the finance. She has been delegating more to her daughter but she is always there. There have always been systems for tachographs and driving and these are looked after by her daughter and others in the office. She accepted they could be criticised for insufficient follow up with the drivers. Now there is that follow through and a great deal of talking to the men. She wanted to retire and it was agreed that Gordon Martin would be engaged. She had not been interviewed by the Traffic Examiner even though she had been in the office or yard.
Mr Gordon Martin
29. Mr Martin produced a cv. He has been 25 years in the Malcolm Group doing transport manager work but did not hold the CPC. He had moved to Currie European and then made redundant as one of the last in and went back to Malcolms. He has enrolled to sit the CPC exam in September. He has extensive knowledge of drivers hours and tachographs and of the need to undertake analysis and make drivers aware. He saw that there was a need to tighten up and have more contact with drivers and he would work alongside Mrs Baxter and when he has his CPC he will replace Mrs Dow who can retire from that.
Mr Gary McLeod’s evidence and submissions for Mr McLeod
30. Mr Gary McLeod has a speeding conviction – 21 November 2009 – 3 points. It was 5.30am and he was heading to his then work. 
31. He had been an LGV driver for 5 years and a joiner before that. He recalled being interviewed by VOSA and he accepted that they were concerned about 4 occasions. He did withdraw his card on 26 January and he accepted that was a serious offence. In the interview he wasn’t sure about matters and dates. He had popped his card because he did not want to sit for 45 minutes on his break. He wanted to get the work done. He did not give a sensible answer about 31 January He’d done most of his driver CPC. He’d never been spoken to by his employer.
32. In submissions it was put that Mr McLeod had responded straightforwardly and honestly and had admitted to serious matters in relation to the removal of the card. He had little formal training. He had no previous disciplinary history and lessons learned. He had completed a significant part of his driver CPC and a reasonable response would be a period of suspension but not revocation.
Mr James Mullen’s evidence and submissions for Mr Mullen

33. Mr Mullen has a clean driving licence. He has been driving for some 20 years and had some knowledge of drivers hours. Two infringements were considered by the Examiner. He said he did not take the card out. The Examiner said that vehicles would give a warning. He honestly did not know what happened. He never took the card out. For 10 February 2012 he had to accept that he had to take a break and be attentive. He had learned to pay attention more. He was about to do his driver CPC. He had been stopped by VOSA since and without problems. He had a back injury and was on the sick. 
34. In submissions it was put that these offences happened within days of him starting with Dows. It was difficult to understand why and what advantage it gave him. The data was there on the unit to show the offence had occurred. He had no formal training and had not been picked up before. He has been stopped by VOSA since and in order. A suspension would be sufficient. 
Mr William Linning’s evidence and submissions for Mr Linning
35. Mr Linning has a mobile phone offence – on 3 December 2010 – 3 points. He was driving his car on the motorway and was seen by police. He has a blue tooth device now. He had been driving for 18 years and left Dows in February 2013 as he was sacked. He said he’d had a few bumps and didn’t report a few things.  [I asked Mrs Baxter about this and it was for not reporting that he had reversed and hit something in a client’s site.]  He has completed his driver CPC course. He had no recollection to explain the allegations. For the ejection of his card, maybe he pressed the wrong button. The centrefield he thought was a wrong date.  He has PCV entitlement and is going to drive buses.

36. For Mr Linning it was submitted that there were the 2 offences and it was not clear why one was committed as he had ample driving time. He had been driving for 20 years without any disciplinary history. The mobile phone endorsement was taken seriously. He had done his CPD and had no careless driving points on his licence. He wants to work for First and be trained by them.
Submissions for the operator and transport manager
37. This was the first time at Public Inquiry in respect of drivers hours matters and concerned a two month period and given the number of digital days and charts for all vehicles and drivers, the level of failings was a small percentage – there was no evidence of wholesale abuse of the drivers hours rules. In respect of missing kilometres 1912 could be attributed to drivers who did not return their charts and 972 to 6 different vehicles over 2 months. There should be systems where all kms are accounted for.
38. VOSA had accepted that the company had systems and procedures but the effectiveness was of concern. There should have been more rigorous enforcement and follow up and that was accepted by Mrs Baxter and Mrs Dow. Lessons have been learned. Drivers will be asked to sign when there are infringements and will be warned. There have been no further problems. Mrs Sheila Dow was not interviewed by VOSA which was strange given she was called up. She is there every day and actively involved. It is proper to delegate. There is no evidence the directors are not of good repute and none to question the good repute of the transport manager. I was asked to take no action against Mrs Dow. It was hoped that Mr Martin would take over as transport manager in due course and he has experience. The licence authorisation is 15 vehicles and 4 trailers and 12 and 4 are being operated and are essential and do waste disposal for local authorities, failure to provide would lead to financial penalties. In terms of Priority Freight they have shown they can be compliant. I was asked to warn or curtail without exposing existing use. 
Consideration of the evidence and my decision

39. The starting comment to make in this case is how many times this operator and Mrs Sheila Dow have been to Public Inquiry before and so the requirements of operator licensing and the expectations that the licence undertakings must be met are matters of which the operator and Mesdames Baxter and Dow cannot claim ignorance nor excuse. In the past cases the Inquiries were prompted by environmental and roadworthiness issues. This time I find that the undertakings in relation to drivers hours and tachographs have not been met – the Traffic Examiner’s evidence was accepted in all material respects. What was most vexing in this case was the inordinate effort to which the thorough Traffic Examiner had to go to get any sort of reasonable picture of what was going on. That simply will not do. A compliant operator and transport manager should be able to evidence within hours – not weeks or months – that drivers are compliant and that in cases where they are not, there is an audit trail of infringement identification and either training/mentoring or disciplinary action. This operator and transport manager have fallen short. 
40. This non-compliance affects road safety and fair competition. It is true that the nature of the work is such that long trunking is not involved and the risk of driver fatigue in sense of falling asleep at the wheel is less likely for this operator’s drivers than others. However that is to underestimate the need for breaks – a fundamental part of working time and driving is the need to take breaks and to be refreshed by such. Thus concentration, attentiveness, judgment can be maintained. These drivers working in waste and with skips do need to be alert – I have seen too many cases of accidents flowing from poor decision making by skip drivers – and they need to be alert to other road users. There is also fair competition for skimping on systems and drivers working through breaks and such like gives a commercial advantage.  

41. Mrs Sheila Dow has her principal residence in Helmsdale but I am satisfied that she is in and about the business and cannot be described as a ghost transport manager. She has lessened the reins in favour of her daughter – and mentoring the next generation by handing over more responsibility is a way forward especially if the next generation in person of Sheila Baxter is studying for the CPC (Mrs Sheila Baxter would be as well to do that). However as in previous cases Mrs Sheila Dow has not taken a strict and stringent hold over compliance with the licence undertakings and I must criticise her. 
42. Having considered this case in the round, and it was a serious case given the past appearances at Public Inquiries which should have served as a warning to pay heed to all of the licence undertakings, I have balanced all the evidence and can drawn back from revocation or suspension. Steps have been taken to improve and Mrs Sheila Baxter apparently found this a very unhappy experience which I hope will have deterrent benefit. I cannot conclude this case with a warning given the past Inquiries and the difficulties placed in the way of the Traffic Examiner when she endeavoured to find the true picture (pp 2-6 of her report do not make for joyous reading). I am satisfied, having heard all of the evidence and heeding the points made in final submissions for the operator, that there is insufficient evidence to make a finding against the repute of either operator or transport manager.  However the licence undertakings have been breached and thus I consider that I must curtail this licence and that such curtailment must remove the margin and thus prevent expansion for a significant time to re-balance fair competition and to protect the licensing regime.
43. I curtail the licence from 15 vehicles and 4 trailers to 13 vehicles and 4 trailers licence and that for a period of one year.  I make it one year as I have been lenient in not cutting into the level of specified vehicles and to mark my displeasure at this further Inquiry and the time expended by the Traffic Examiner in getting a true picture.  Such a period should serve to ensure sustained compliance with ALL of the licence undertakings and the transition to new transport management.
44. In respect of the individual drivers –Mr McLeod was “popping” his card so that he did not have to sit out his breaks. A professional driver cannot take such a course of personal convenience nor can he favour getting the job done. At first blush that can seem laudable but not so laudable against the background of breaks being for safety. Mr McLeod should have been straightforward with the Traffic Examiner and not given her some stupid answers. I agree with Mr Mackie’s submission that revocation would be disproportionate but I will impose a suspension, modified to take account of the learning Mr McLeod has taken from this, and that such a case of necessity takes a long time to come to a conclusion. The suspension will be for three weeks with effect from 23.59 on 13 October 2013 (or earlier if he requests such). 
45. In relation to driver Mr Mullen, I am in accord with Mr Mackie’s submission which was focussed and to the point – a suspension is appropriate here – he was not as bad as Mr McLeod as a pattern was not established. I will limit the suspension to ten days with effect from 23.59 on 13 October 2013 (or earlier if he requests such).
46. In relation to driver Mr Linning I was not impressed by his answer in relation to taking out the card. I don’t think he was straightforward. However again I accord with Mr Mackie’s submission and I do not see this as a case for revocation but is one for suspension. He was not called on his PCV entitlement so in relation to his LGV entitlement the suspension will be for three weeks with effect from 23.59 on 13 October 2013 (or earlier if he requests such.) That I have given him three weeks is because he did not impress me. 
Summary of my decisions
47. Dow Waste Management Ltd’s operator’s licence will be curtailed to 13 vehicles and 4 trailers for one year from the date hereof.

48. Mr Gary McLeod’s LGV driving entitlement will be suspended for three weeks with effect from 23.59 on 13 October 2013 (or earlier if he requests such). 
49. Mr James Mullen’s LGV driving entitlement will be suspended for 10 days with effect from 23.59 on 13 October 2013 (or earlier if he requests such). 
50. Mr William Linning’s LGV driving entitlement will be suspended for three weeks with effect from 23.59 on 13 October 2013 (or earlier if he requests such). 
Joan N Aitken SSC
Traffic Commissioner for Scotland

18 September 2013
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