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PARTIES TO THE PROCEEDING

Respondent, Galin E. Frye, was the appellant below.  Petitioner, the State of Missouri, was the respondent below.
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CONSTITUTIONAL PROVISIONS:
United States Constitution, Sixth Amendment
2
United States Constitution, Fourteenth Amendment
2
OPINION BELOW
   The Missouri Court of Appeals, Western District, held that Mr. Frye met his post-conviction relief burden to set aside his guilty plea by establishing both the performance and prejudice prongs of Strickland v. Washington, 466 U.S. 668 (1984).  Frye v. State, 311 S.W.3d 350, (Mo. App., W.D. 2010).  The Court of Appeals found deficient performance in trial counsel’s failure to communicate a plea offer to Mr. Frye before its expiration date that was more favorable than the guilty plea Mr. Frye ultimately entered without knowledge of the prior offer.  311 S.W.3d at 353-356.  The Court of Appeals also held that Mr. Frye was prejudiced because there is a reasonable probability that but for trial counsel’s deficient performance the outcome of Mr. Frye’s case would have been different.  311 S.W.3d at 356-359.  The Court of Appeals rejected the State’s argument that Mr. Frye could not establish prejudice without claiming and proving that but for trial counsel’s deficient performance he would have insisted on going to trial.  Id.  Finally, the Court of Appeals held that the only remedy it could provide to correct the prejudice was to set aside Mr. Frye’s guilty plea and remand the case to the trial court to provide Mr. Frye the opportunity to enter a knowing and voluntary guilty plea, or go to trial.  311 S.W.3d at 359-360.  The Court of Appeals believed that it did not have the authority to order the State to renew the previously un-communicated plea offer.  311 S.W.3d at 360-361.
CONSTITUTIONAL PROVISIONS INVOLVED

Constitution of the United States, Sixth Amendment:

In all criminal prosecutions, the accused shall enjoy the right … to have the assistance of counsel for his defense.

Constitution of the United States, Fourteenth Amendment:
[N]or shall any state deprive any person of life, liberty or property without due process of law….

INTRODUCTION AND STATEMENT
The State of Missouri claimed in its Petition for Writ of Certiorari that Mr. Frye “never alleged that his guilty plea (his waiver of this right to trial) was not knowing, intelligent, and voluntary.” (State’s Petition, p. 9).  This is a misstatement of fact which Mr. Frye must correct.
Mr. Frye alleged in his Amended Motion Under Rule 24.035 to set aside his guilty plea that his “guilty plea was entered in an unknowing, involuntary and unintelligent manner because he was denied his right to effective assistance of counsel as guaranteed by the Sixth and Fourteenth Amendments to the United States Constitution and Article I, Section 18(a) of the Missouri Constitution when his plea attorney failed to exercise the customary skill and diligence that a reasonably competent attorney would have under the same or similar circumstances and as a result thereof, [Mr. Frye] was prejudiced.  Specifically, plea counsel Michael Coles unreasonably failed to inform [Mr. Frye] of the state’s plea offer of ninety days incarceration in the Boone County Jail on an amended misdemeanor driving-while-revoked charge.  Had counsel informed Movant of the offer, he would have accepted it and pled thereto.”  (Appendix, A-1 to A-2).  The State of Missouri claims in this Petition that Mr. Frye’s allegation does not amount to prejudice, but that argument does not eliminate Mr. Frye’s allegation of prejudice arising from an unknowing, involuntary and unintelligent plea of guilty that was raised in Mr. Frye’s post-conviction motion for relief.
The Missouri Court of Appeals, Western District, recognized Mr. Frye’s allegation that his guilty plea was entered unknowingly, involuntarily and unintelligently.  It stated in the introduction to its Opinion:  “Frye thus contends that his subsequent entry of an ‘open’ guilty plea to the felony charge of driving while revoked was unknowing, involuntary, and unintelligent.  We reverse and remand.”  (Appendix to Petitioner’s petition, pp. A3 to A4).
REASONS FOR DENYING THE WRIT

Plea bargaining is a critical stage of the criminal process.  The Sixth Amendment applies to representation during the plea process.  Failure to advise a defendant of a plea offer from the government is deficient performance.  The fairness of subsequent criminal process through a guilty plea or trial does not vitiate the prejudice resulting from counsel’s failure to advise a defendant of a plea offer which deprives the defendant of the opportunity to accept the offer.  The cases relied upon by Petitioner do not alter or contradict this conclusion.
The plea bargaining process is a critical stage of a criminal prosecution.  Iowa v. Tovar, 541 U.S. 77, 81 (2004); Burger v. Kemp, 483 U.S. 776, 803-804 (1987).  Accordingly, the Sixth Amendment applies to representation during the plea process.  Hill v. Lockhart, 474 U.S. 52, 57 (1985).

The decision to plead guilty or contest a criminal charge is ordinarily the most important single decision in any criminal case.  Boria v. Keane, 99 F.3d 492, 496-497 (2nd Cir. 1996).  This decision must ultimately be left to the client’s wishes.  Id.  This Court noted the importance of plea negotiations when it stated in Santobello v. New York, 404 U.S. 257, 261 (1971):

     Disposition of charges after plea discussions is not only an essential part of the process but a highly desirable part for many reasons.  It leads to prompt and largely final disposition of most criminal cases; it avoids much of the corrosive impact of enforced idleness during pre-trial confinement for those denied release pending trial; it protects the public from those accused persons who are prone to criminal conduct even while on pretrial release; and by shortening the time between the charge and disposition, it enhances whatever may be the rehabilitative prospects of the guilty when they are ultimately imprisoned.
And the very nature of this process involves a quid pro quo:  the government avoids the time and expense of a trial and the defendant secures a more advantageous outcome.  United States ex rel. Caruso v. Zelinski, 689 F.2d 435, 438 (3rd Cir. 1982).
Failure of counsel to advise a defendant of a plea offer from the government is constitutionally deficient performance.  Caruso, 689 F.2d at 438; United States v. Blaylock, 20 F.3d 1458, 1466 (9th Cir. 1994); Ex parte Lemke, 13 S.W.3d 791, 796 (Texas App., 2000); Turner v. State, 49 S.W.3d 461, 464-465 (Texas App., 2001).  Petitioner does not suggest otherwise.  Rather, the Petitioner suggests pursuant to Hill that Mr. Frye is entitled to no relief from this ineffective assistance at a critical stage in the criminal proceedings if he does not elect to set aside the more onerous conviction following a subsequent guilty plea and elect to go to trial.  Petitioner extends Hill, too far.
Hill addressed the test for ineffective assistance of counsel set out in Strickland v. Washington, 466 U.S. 668 (1984) in the context of guilty plea accepted by the defendant.  The Court in Hill held that the test for deficient performance in the plea process remains the same as in a trial context.  474 U.S. at 59.  The Court further held that the prejudice element “focuses on whether counsel’s constitutionally ineffective performance affected the outcome of the plea process.”  Id.  In this sense, the Court stated that the defendant must show that but for counsel’s ineffectiveness, there is a reasonable probability that he would not have pleaded guilty and would have insisted on going to trial.  Id.  

The ineffectiveness alleged in Hill was counsel’s incorrect advice regarding parole eligibility.  474 U.S. at 54-55.  The Court recognized that many instances of counsel ineffectiveness in the plea process would resemble the inquiry involved in a trial; whether effective representation would lead to discovery of evidence or legal claims that would have succeeded in a not guilty verdict at trial.  Id, 59-60.  The Court noted that Hill did not allege that the amount of time he would serve before parole eligibility affected his decision whether to plead guilty or go to trial.  Id. at 60.  In this sense, counsel’s erroneous advice did not affect the outcome of the plea process.   
There is a much different prejudice involved when the ineffectiveness of counsel is the failure to even communicate a plea offer.  When a plea offer is not communicated the defendant loses the opportunity to present a plea agreement to the court for acceptance in exchange for a lesser sentence.  Caruso, 689 F.2d at 438.  Had the defendant in Blaylock accepted the un-communicated plea offer he would have received a much lesser sentence than he received following trial.  20 F.3d at 1467.  In Ex parte Lemke, the defendant was prejudiced when he entered a guilty plea to a sixty year sentence without counsel advising him of previous offers of twenty, and then sixteen years in prison.  13 S.W.3d at 798.  In Turner v. State, counsel’s ineffective representation during the plea process cost the defendant the opportunity to receive a thirty-five year sentence, and he received a life sentence following trial.  49 S.W.3d at 463, 467.  Obviously, none of the ineffectiveness in these cases deprived the defendants of a viable defense at trial.  But just as obviously the ineffectiveness “affected the outcome of the plea process,” Hill, 474 U.S. at 59, and but for the ineffectiveness “the result of the proceeding would have been different.”  Strickland, 466 U.S. at 694.
The Petitioner argues that Mr. Frye is entitled to no relief because Hill is intended to protect the right to a fair trial, and a defendant is not entitled to relief from a guilty plea unless he invokes his right to a fair trial.  Petitioner relies upon Lockhart v. Fretwell, 506 U.S. 364 (1993) to support this argument, but this reliance is misplaced.  Fretwell ruled that the right to effective assistance is recognized for the effect it has on the ability of the accused to receive a fair trial.  506 U.S. at 369.  However, this Court further noted that the Sixth Amendment guarantee is generally not implicated absent some effect on the reliability of the trial process.  Id. (emphasis added).  This Court further held that an analysis focusing on the outcome of the proceeding is incorrect if attention is not given to whether the result of the proceeding was fundamentally unfair or unreliable.  Id. (emphasis added).  Fretwell found neither an effect on the reliability of the trial or fundamental unfairness under the circumstances before the Court.  The claim of ineffectiveness in Fretwell was counsel’s failure to make an objection in a sentencing proceeding that would have ultimately been unsuccessful in affecting the sentence.  Id. at 366.  This neither affected the trial, nor was fundamentally unfair.  
The benchmark of the Sixth Amendment’s fundamental right to a fair trial protected in Strickland is the fairness of the adversary process.  Fretwell, 506 U.S. at 368-369, citing Nix v. Whiteside, 475 U.S. 157 (1986) and United States v. Morrison, 449 U.S. 361 (1991).  The fairness in the adversary criminal process extends beyond just the trial.  A critical phase of that process, as noted above, is effective assistance in the process of reaching a plea agreement.  The critical nature of the plea process removes the case before the Court in this Petition from the general trial process.  And prejudice in that critical phase results in fundamental unfairness to the defendant.  Fretwell does not control this issue, and the Petitioner’s attempt to invoke it here is misplaced.
The government argued in Caruso that the defendant was not entitled to relief from ineffective assistance of counsel because Caruso received a fair trial.  689 F.2d at 438.  The Court found this argument “untenable.”  Id.  Caruso was prejudiced by the lost opportunity to receive a lesser sentence, and the Court said, “[a] subsequent fair trial does not remedy this deprivation.”  Id.  The Blaylock Court stated: “[W]e emphasize that although Blaylock has received a fair trial, he is not precluded from showing prejudice.  20 F.3d at 1466.  Indeed, the Court noted, “the Sixth Amendment right to effective assistance of counsel guarantees more than the Fifth Amendment right to a fair trial.”  Id.  

This principle has been repeated in cases that did not involve a failure to communicate a plea offer.  In Williams v. Jones, 571 F.3d 1086, 1091 (10th Cir. 2009), a case involving a plea rejected on the advice of counsel, the Court stated: “The fact that Mr. Williams subsequently received a fair trial (with a much greater sentence) simply does not vitiate the prejudice from the constitutional violation.”  In United States v. Gonzales-Lopez, 548 U.S. 140, 146 (2006), this Court was faced with the deprivation of the defendant’s counsel of choice, a right guaranteed by the Sixth Amendment.  This Court noted: “It is true enough that the purpose of the rights set forth in the Sixth Amendment is to ensure a fair trial; but it does not follow that the rights can be disregarded so long as the trial is, on the whole, fair.“  Id.  The Court held, “the right at stake here is the right to counsel of choice, not the right to a fair trial; and that right was violated because the deprivation of counsel was erroneous.”  Id.  In Mr. Frye’s case the right at stake was the right to effective assistance of counsel by communicating a favorable plea offer, not the right to a fair trial, and he was deprived of the constitutional right to counsel.       
Petitioner argues that the decision of the Missouri Court of Appeals, Western District, is in conflict with United States v. Springs, 988 F.2d 746 (7th Cir. 1993); United States v. Gordon, 156 F3d 376 (2nd Cir. 1998); Hoffman v. Arave, 455 F.3d 926 (9th Cir. 2006); Boria v. Keane, 99 F.3d 492 (2nd Cir. 1996); Beckham v. Wainwright, 639 F.2d 262 (5th Cir. 1981); and State v. Greuber, 165 P.3d 1185 (Utah 2007).  The Petitioner’s reference to Gordon, Hoffman, Boria, and Beckham seems misplaced because each of those Courts found prejudice and the only issue, as Petitioner noted, involved the appropriate remedy for the prejudice.  Petitioner has claimed in this Petition that Mr. Frye cannot show prejudice.  It raised no issue regarding remedy.  It is difficult to see any conflict between these cases and the opinion of the Missouri Court of Appeals, Western District, challenged by Petitioner here.

Springs is distinguishable on its facts.  The defendant in Springs claimed ineffective assistance of counsel during plea negotiations because counsel failed to insist that defendant accept a plea offer that counsel believed would result in a sentence below the sentence imposed after trial 988 F.2d at 748.  The Court found no prejudice because effective assistance of counsel does not require that counsel be a good negotiator and lock in a deal that beats sentencing guidelines.  988 F.2d at 749.  This is a far cry from counsel’s failure to advise a defendant of a plea offer at all, an offer that would have resulted in a greatly reduced sentence upon acceptance by the defendant.

The Utah Supreme Court in Greuber, held that a fair trial negated a claim of ineffectiveness in plea negotiations, specifically rejecting cases that hold to the contrary.  165 P.3d at 1189.  In doing so, however, it noted that the case before it was “significantly” different from cases holding that a fair trial does not negate ineffective assistance of counsel in the failure to communicate a plea offer; citing cases from the Second, Ninth, Eleventh, Seventh, and Third Circuits, and from the states of Florida, Pennsylvania, Texas and Washington.  165 P.2d at 1189, FN4.  So too, Greuber is significantly different from the opinion of the Missouri Court of Appeals, Western District, that Petitioner challenges here because counsel failed to communicate the plea offer.  
CONCLUSION
The Missouri Court of Appeals, Western District, faced a situation that was not before this Court in Hill.  It applied the general principles of Strickland recognized in Hill to address the specific question before it.  It reached the same conclusion as other lower courts addressing the specific issue involved.  These cases are not contrary to the specific holding in Hill.  Petitioner is simply trying to force these circumstances into the ruling in Hill to deny Mr. Frye and others like him a remedy for prejudice not addressed by this Court in Hill.  Its efforts should be rejected and its Petition for a Writ of Certiorari should be denied.
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