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After more than a year since the start of the COVID-19 pandemic, the UK Government’s 
road map to relaxing the current lockdown measures signals the next chapter for 
businesses - the ‘road to recovery’. 

For directors, these remain unique and unprecedented times, 

as they seek to balance their ongoing duties with the dual 

challenge of navigating the ‘road to recovery’ and the unwind of 

the various UK Government COVID-19 support measures. 

The role of the director has also come into greater focus in 

recent years due to corporate failures such as BHS, Carillion and 

Patisserie Valerie, which have resulted in a number of recent and 

proposed legislative changes, placing greater scrutiny on the 

role of a director.

In this paper we build on our previous UK Directors’ Duties 

publication, to provide an update on some of these legislative 

changes and key considerations for directors resulting from 

the pandemic. In addition, we provide a number of practical 

steps that directors can take to navigate the current challenges 

faced and ensure, where possible, future survival and success 

of their companies.

Navigating the ‘road to recovery’

COVID-19 and defining a ‘new normal’
COVID-19 has had a significant impact on the economic outlook for a number of 
industries and the wider economy. Despite the publication of the UK Government’s road 
map out of lockdown in February 2021 and recent updates, there is still much uncertainty 
and disparity between sectors as to when the economy will return to normality and what 
the ‘new normal’ might even look like. 

For example, the latest IATA global passenger forecast in April 

2021 estimates that global passenger traffic will not return to pre 

COVID-19 levels until 2023 at the earliest, resulting in heightened 

uncertainty for the sector and those reliant (directly or indirectly) 

on travel and tourism. 

Following a third national lockdown in January 2021, directors 

and boards have found themselves in the difficult position of 

having to balance the immediate survival of their company 

against its longer-term viability. 

With the continued and significant UK Government support in 

response to COVID-19, companies have been able to mitigate 

some of the potential impacts of the pandemic. However,  it is 

Under the Insolvency Act 1986, directors can be held personally 

liable for the company’s debts if they fail to take every step to 

minimise potential losses to creditors once there is no reasonable 

prospect of avoiding insolvency.  For directors of companies 

facing financial uncertainty, a primary concern is to ensure 

everything possible is being done to avoid wrongful trading and 

the potential personal liability that may stem from this.

Recent legislative changes

inevitable that with the further easing of lockdown restrictions, 

these measures will taper off and consequently corporate 

distress is likely to increase.

In recognition of the difficult position of directors during the 

pandemic, the UK Government introduced the Corporate 

Insolvency and Governance Act (“CIGA”) 2020 in March 2020 

which, amongst other things, introduced the temporary 

suspension of personal liability for wrongful trading. The 

purpose was to allow directors to continue to trade and to  

avoid a wave of premature and value destructive insolvencies.  

It is imperative that companies and boards 
are proactive in their approach to identifying 
and understanding early signs of distress, 
therefore providing the necessary time 
and flexibility to work with stakeholders to 
achieve a positive outcome. 

“

“
With the currently scheduled expiry of certain 
CIGA provisions on 30 June 2021 and ongoing 
economic uncertainty, directors face increasing 
pressures on their decision making.

“ “

CIGA’s suspension of personal liability for wrongful trading 

relieves some of the pressure on directors as it assumes that 

a director is not responsible for the worsening of the financial 

position of a company or its creditors during its term. It should 

be noted that CIGA does not absolve directors of their other 

statutory duties or for fraudulent trading, for which they may 

face fines, suspensions, or criminal liabilities. 

Directors’ duties should always remain front of mind as part of 

a company’s decision-making process, especially in periods of 

economic uncertainty.  Directors’ duties shift when a company 

enters the zone of insolvency, and the board must prioritise 

the interests of creditors of the company over those of the 

shareholders, where shareholders no longer have an economic 

interest. 

In addition, the Pension Schemes Act 2021 received Royal Assent 

in February 2021, introducing a number of civil and criminal 

offences that could impact directors and their decision making 

in a financing and/or restructuring situation where a corporate 

operates a defined benefit pension scheme. This remains a 

complex and specialist area with increasing risk for directors and 

corporates and we would encourage directors to seek specialist 

advice where required. 

In light of recent and sudden corporate failures, including BHS, 

Carillion and Patisserie Valerie, the Government published 

a White Paper in March 2021 titled “Restoring Trust in Audit 

and Corporate Governance” which, amongst other things, 

aims to “strengthen the UK’s audit and corporate governance 

framework... to establish clearer responsibilities for the detection 

and prevention of fraud, and ensure the audit product and 

audit profession are fit for the future” and to “sharpen directors’ 

accountability”. 

The proposals aim to make directors, rather than boards, 

personally responsible for the accuracy of company financial 

statements through the sign-off of internal controls and risk 

management. 

D&O insurance cover is intended to protect directors in the event 

that claims are made against them in relation to the discharge 

of their duties. With the inherent uncertainty resulting from 

the pandemic, directors are under closer scrutiny which has 

increased the risk of potential claims and litigation.

Proposed legislative changes

Directors and officers (“D&O”) insurance 

The proposals recommend an overhaul of the UK’s audit 

regime, replacing the current Financial Reporting Council with 

a more powerful Audit Reporting and Governance Authority 

(“ARGA”). ARGA would have the ability to investigate breaches 

of corporate reporting and audit related requirements of a 

public interest company, with sanctions for all directors where 

breaches have arisen. 

Under the proposals, all directors will become liable for the 

financial statements of the company, thus placing a greater 

risk on all directors (including non-executive directors), who, 

like their executive board members, will become responsible 

for certifying the material accuracy of financial statements and  

the effectiveness of internal controls (similar to the US  

Sarbanes Oxley Act of 2002).  

Prior to the pandemic, the D&O insurance market was 

hardening, predominately due to a period of supressed 

premiums, increased losses and a consequential reduction in 

market capacity. 

According to Marsh JLT Speciality in their Q3 2020 update, 

D&O insurance premiums for FTSE 100 companies 

increased by 260% on average in the first three quarters of 

2020.  Although coverage may be more expensive with the 

heightened risk environment, D&O cover is far more valuable 

today than it ever has been.

The proposed ARGA changes would arguably increase the 

level of risk for all directors (executive and non executive). As 

such, all directors should ensure they are comfortable with 

both the levels of cover and any policy exclusions.

D&O insurance market conditions have 
become more challenging fuelled by the 
economic uncertainty of the pandemic. 
The renewal process has been elongated by 
increased underwriter focus on the impact of 
COVID-19 and the financial strength (notably 
liquidity) of companies. Consequently 
premiums have increased significantly. 

“

“

https://thmpartners.com/news/uk-directors-duties/
https://thmpartners.com/news/uk-directors-duties/
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Considerations Practical Steps

What should 
I do to ensure 
the company 
has sufficient 
liquidity?

What should I do 
to best prepare for 
the unwind of the 
UK Government’s 
COVID-19 support 
measures?

How should I 
work with my 
stakeholders to 
achieve the best 
possible outcome 
for the company?

How do I ensure 
I am aware of 
the key issues 
facing my 
business?

• Regular preparation of a detailed 13 week short term cash flow forecast which clearly identifies 
material receipts and payments in the period

• Consider a set of business sensitivities (‘stress tests’) and potential cash management activities 
(mitigants) to assess the timing and duration of cash low points (‘pinch points’)

• Consider whether a pre-emptive liquidity raising is required as a precautionary measure    

• Look to negotiate revised terms with key creditors to ‘share the burden’ of reduced receipts

• Carefully monitor current and projected covenant compliance

• Regularly monitor UK Government guidance and upcoming changes

• Undertake a scenario based approach to consider alternative COVID-19 recovery scenarios and the 
forecast impact on liquidity and available credit facilities 

• Proactively consider potential cash mitigation measures to address uncertainties 

• Early assessment of any material uncertainties and potential impact on audit going concern

• Ongoing review of the business operating model and underlying processes to provide the 
necessary flexibility to react and adapt to future changes 

• External stakeholder mapping and communication to understand their information 
requirements. This should include for example: shareholders, debt providers, suppliers, 
employees, pension fund trustees

• Timely engagement and regular dialogue with company stakeholders to provide the best 
possible chance of navigating the situation to a positive outcome 

• Proactive discussions with financial stakeholders to understand their commercial approach to 
the situation and any proposals (e.g. waivers, deferral and/or covenant holiday requests)  

• Collaboration, clear processes and aligned working between the board and executive management

• Maintain a robust set of decision making tools (e.g. short term cash flow forecast, up to date 
business plan, forecast covenant compliance, insightful KPIs) with regular updates 

• Hold regular board meetings and clearly minute the rationale for key decisions: 

•  Basis for continuing to trade in situations of distress 

• Timely assessment of issues and the impact on company stakeholders  

• Board meetings should be on a company-by-company basis and must only consider  
the interests of the relevant company and its creditors

• Seek early legal, financial and tax advice where additional expertise is required; this also mitigates 
directors’ risk

With the UK Government’s easing of lockdown restrictions 

dependent on a series of connected factors (COVID-19 cases, 

deaths, hospital admissions, vaccination roll out and the impact 

of new variants), it has become increasingly difficult to forecast 

future business performance and to balance projected recovery 

with the unwind of UK Government support measures (e.g. 

furlough, the commercial tenant forfeiture moratorium and 

business rates relief, etc.). 

The inherent trading uncertainties driven by COVID-19 raise 

a number of specific risks for directors and their obligations 

to promote the success of the company and to exercise 

judgement, skill, care and diligence. 

To manage the situation, there are a number of practical steps 

that directors can take to navigate the current challenges 

faced and ensure, where possible, future survival and success 

of their companies.    

Across our CRO and Value Delivery service lines, we provide 

support and deep situational experience to address the 

challenges facing stressed and distressed businesses.

Our approach is to provide small, hands-on teams with relevant 

experience to work alongside companies and their boards, 

providing management with the necessary bandwidth to focus 

on the day to day running of the company.

The guidance and views set out in this paper are for general information only and not intended to provide legal advice or otherwise.

Since the initial lockdown, THM has successfully concluded 

and been engaged on a number of projects including Travelex, 

Côte Brasserie, Travelodge, De la Rue, Hemisphere International 

Properties (the European property arm of Steinhoff Group) and 

intu (SGS).
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